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In lieu of an Introduction

To achieve a universal right, hereafter we will freely express opinions on how defamation
is judged. These opinions do not bear the stamp of ultimate truth; rather, they are views and have
just one fundamental purpose: to enter the “free market of ideas” where they can compete with
opposing opinions so that anyone entering the market of ideas can have a choice.

Humanity has entered the Information Age which is characterized by a significant
increase in the number of information channels in both virtual and traditional media. This
increase in number and, implicitly, in the flow of information has led to an increase in the
number of defamation charges brought against media outlets. In Moldova for instance, from
2005 to 2009, the number of court trials in which a media organization was charged with injuring
honor, dignity or professional reputations was 73, and the greatest amount requested for moral
damage in those cases was 10 million lei.

Of the 165 European Court of Human Rights (ECHR) decisions against the Government
of the Republic of Moldova (as of October 1, 2009) nearly 10% were related to violations of the
freedom of expression and 7% were related to national proceedings on defamation initiated
under Civil Code provisions on the protection of dignity and honor (Article 7 and 7/1 of the old
code and Article 16 of the new code).

In Russia, the number of court trials involving media in defamation cases has increased
five fold in 10 years.' This shows that on one hand that media is more willing to publish
denouncements and on the other hand that plaintiffs tend to increasingly consider their that
dignity has been injured. Plaintiffs, including those in Moldova, are usually socially influential
people which ensures that their court cases will have a public impact.

The involvement of the media in defamation cases causes the loss of three scarce
resources: nerves, time and money. In this context, the case of Flux newspaper is eloquent. Five
years ago Member of Parliament (MP) Victor Stepaniuc filed a civil action against the
newspaper stating that his honor and dignity had been injured by the publication of the article
“Four More Communists Came into Possession of Houses with Our Money.” A Chisinau court
ordered the newspaper to publish a denial and to pay 30,000 lei in moral damages to the MP.
Then the Supreme Court of Justice ordered the amount of damages to be reduced to 5000 lei,
asserting at the same time that the lower courts had issued correct judgments in the MP’s case.
The case ultimately got to the ECHR that convicted Moldova on November 24, 2005 of having
violated the right to freedom of expression and obliged the state to pay Flux approximately
€5000 including €3000 in moral damages.’

In November 2009, a Chisinau court ordered Flux to pay MP Ion Plesca (of Moldova
Noastra Alliance) 100,000 lei (United States [US] $8620) in moral damages stating that the
paper had injured the MP’s honor, dignity and professional reputation by publishing the article
“An Inseparable Couple or How Urechean Settled into His Mayoral Seat on July 4, 2008. Flux
journalists stated that they would appeal the decision to the ECHR, but there is no guarantee that
the court will rule in favor of the publication. It should be recalled that in July 2008, the
complaint filed by Fl/ux that it had been unjustly convicted of libel was rejected by the ECHR on
the grounds that press freedom is based on “responsible journalism.” The paper had been
convicted of publishing a story in which the director of a high school was accused of
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misappropriating funds and accepting bribes in exchange for enrolling students in his school.
Invoking the right to expression, the paper filed a complaint with the ECHR about the civil
action for defamation initiated against it by the high school principal. The Court noted that
despite the fact that the accusations published against the director were serious, the paper had not
undertaken an investigation nor did it try to get in touch with the schoolmaster. Moreover, it had
not granted him the right to reply. According to the ECHR, “The right to freedom of expression
cannot be taken to confer on newspapers an absolute right to act in an irresponsible manner by
charging individuals with criminal acts in the absence of a basis in fact at the material time.” The
Court conceded that, “The newspaper had flagrantly violated the principles of responsible
journalism,” and decided there was no violation of press freedom in this case.

In July 2003 in Moscow, Russia, the publisher of the newspaper Vremea and journalist
Oleg Lurie were ordered to pay 7.5 million rubles ($250,000) to Alfa-Banc and Alfa-Eco Ltd as
compensation for injury to their professional reputations. In November 2009, the English actress
Kate Winslet received £25,000 in damages (€28,000) from the British Daily Mail which she
sued for libel as the newspaper had questioned her gym schedule. In December 2008, Radovan
Karadzici’s alleged mistress won a libel case against the tabloid newspaper Press. A Belgrade
court ordered the newspaper to pay 2.5 million dinars (€28,000) to Milevei Cicak because Press
stated in an article that she had had a love affair with Radovan Karadzici who was accused by
the Hague International Court of Justice.

In November 2008, Robert Murat, a man suspected in the disappearance of a girl
from the Praia da Luz resort in Portugal where she was on a holiday with her parents, won his
trial against the company British Sky Broadcasting and received £600,000 (€700,000) in
damages due to the libelous statements about him published in nearlyl00 stories. Murat also
sued the Associated Newspapers, Express Newspapers, MGN Limited and News Group, a total
of 11 publications. In Russia, in just one year media outlets paid over 43 million rubles
(approximately $1.5 million) in damages for defamation. In the US, although the number of
defamation cases has been decreasing, damages paid to plaintiffs by media outlets increased
from $1.5 million in 1980 to $3.4 million in 2003.’

In Moldova, 25 media outlets in the capital and 19 local/regional papers have been
involved in cases on the protection of honor, dignity and professional reputation in the last five
years. The frequency of cases of media involvement in defamation trials brings this issue to the
fore. The problem is quite delicate since in a defamation trial two fundamental human rights
acknowledged by the world community are in conflict: the constitutional right to the protection
of honor, dignity and professional reputation and the constitutional right to the freedom of
expression and the freedom of the media. Within a defamation dispute there lays a further triad
of rights: (i) the plaintiff’s right to the protection of his honor, dignity and reputation; (ii) the
media’s right to freely disseminate information and (iii) the citizen’s right to information of
public interest. So far in Moldovan judicial practice, defamation has been judged basically from
the perspective of plaintiffs’ constitutional rights while the constitutional rights of the media
have been somehow neglected or even forgotten. Nevertheless, it is important that disputes
related to defamation harm neither the citizen’s good name, nor the level of freedom of the
media and the freedom of speech. This is extremely hard to achieve.

The perception of defamation itself is complicated since we are actually dealing with
a paradox—one of the many in daily life. If we make certain statements that injure someone’s
honor and dignity and if the court establishes the existence of other circumstances provided for
by law including, for instance, the public nature those statements, what is defamation and when
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do we deal with it? We should be aware of the fact that at this stage, the matter is not about truth.
The law goes only as far as ascertaining the fact that a particular statement is defamatory and
should be punished accordingly. Therefore, at this point there is no freedom of the press because
in a court trial it is sufficient to establish injury to honor. It is only at that moment that the truth
comes into play, that is, the journalist has the right to prove that his statement corresponds to
reality, and if he succeeds, he is not guilty of defamation. He must prove that the statement
contains actual facts since it is only facts that can be proven. The situation is quite odd. On the
one hand, the truth can be offensive and insulting and can equate to defamation. On the other
hand, there is a certain “right to defamation” to the extent to which the information corresponds
to the truth. This is the paradox: defamation is a crime that may be forgiven. The right to
defamation, that is, the right to state insulting truths, is a freedom conditioned by certain
circumstances.

Journalists may not always be able to prove the truthfulness of their statements. In
those cases, the consequences can follow two possible scenarios depending on the weight that
the judge grants to the legal provisions in force. In the first scenario, the journalist should prove
that he made the defamatory statements objectively with the frank intent to report to citizens
what he considered important, that he did not do this malevolently to injure anyone’s honor and
that he acted with sufficient care. In this case the truth, frankness and impartiality could be
weapons for self-defense for a journalist. Thus, “the right to defamation” would be the
paradoxical result of press freedom in so far as it is used with responsibility. That is, the
journalist is responsible for the freedom he assumes when criticizing his fellow nationals. These
are the provisions in the law, but they are applied by judges and a possible interpretation of the
texts may lead to a denouement other than the one described in this scenario. In this second
scenario, legal provisions have the weight assigned to them by the judge.

The difficulty in perceiving and judging cases on injury to honor, dignity and
professional reputation has some other roots as well. It comes from the flaws in legal texts
including those on defamation. A relevant example is the title of Article 16 of the Moldovan
Civil Code: “Protection of Honor, Dignity and Professional Reputation.” Let us “decipher” this
title using a dictionary.

e honor: (1) moral integrity, a feeling of dignity that prompts acts of bravery, (2) good
reputation, prestige, fame, renown; (3) particular appreciation, respect, and esteem
granted to someone for his virtues and merits; (4) favor, honor

e dignity: (1) the quality of being dignified; moral authority; prestige; nobleness; (2)
magnificence; (3) high position; high rank

e reputation: (1) public opinion, view about someone or something; the way in which
one is seen or appreciated; renown; (2) good name, fame, renown, (:elebrity4

It should be noted that these terms do not have distinct definitions. With certain
reservations we could say that “honor” means “dignity and reputation.” This is good for
literature but not for a legal text since it leaves room for possible misinterpretation. The above
terms on one hand refer to a person’s self-esteem—one’s right to his own image—and on the
other hand to a person’s appreciation by others. Usually self-esteem and the esteem of others do
not coincide. Therefore, judges would have to establish how much honor, dignity or reputation
the plaintiff had and the degree to which they were injured. How should they establish that?

In one of the states in the US, the judge first investigates “the plaintiff’s appreciation” by the
community in order to establish if he/she has any “honor, dignity or reputation” because if he

* lustrated Encyclopedic Dictionary, Chisinau, Cartier Printing House, 1999



doesn’t, then there’s nothing to be protected. In the Russian region Pskov, the verdict of a judge
was: “the governor of the region does not have any professional reputation.” Nevertheless,
judges must determine the extent to which honor, dignity and reputation have been injured. From
the perspective of legal science, honor and dignity are legal and moral categories. The Civil
Code does not include their definitions, perhaps because the moral framework is wider than the
legal one. This engenders serious difficulties in defining terms. Perhaps the legal mechanisms
would be more effective if they protected not one’s honor and dignity, that is, self-appreciation,
but one’s good name or reputation which is the appreciation of others. A good name and
reputation are important for human relationships as they derive from one’s honor and dignity. If
a person has no honor or dignity, then reputation and good name may not arise, and thus there is
nothing to be protected. In practice this would mean that if we say honor and dignity are legal
and moral categories, we should split the prerogatives. Thus, people should take care of their
honor and dignity themselves and not beg the court to protect them while legal mechanisms
should take care of the differentials of honor and dignity—good name and reputation—without
going into morals. Honor and dignity should not be perceived as slogans useful in court hearings.
Everyone should determine for him/herself how much honesty and dignity he/she has, while
society bestows a good name and reputation if they are deserved. This approach makes it
possible to “measure” a good name and reputation; it is namely the latter that should be
protected.

It would be useful to think over the question, “How morally just are we to claim that a
court should bind others to believe in our moral integrity?”” We have lived for decades based on
double standards that have undermined the foundation of dignity so much that a new foundation
needs to be built. This cannot be done in 20 years. The extent of corruption and the degree of
our tolerance for other opinions are indicators of respect for dignity. Another paradox: one has
lost honor and dignity, hasn’t recovered them yet but claims them in a court of law. In terms of
morality, a claim for indemnification for moral damages is nonsense. It is the first proof of a lack
of moral integrity. On the other hand, people are the same everywhere and have the same rights,
though in Russia, for example, the highest indemnification for moral damage exceeds 7.5 million
rubles, while in the Netherlands it is about 3 million (ruble equivalent). How different the cost of
honor is in different countries although people are the same everywhere!

In other words, we need precise legal provisions that start from notions. If notions lack
clarity, deficiencies will arise in enforcing the law. A law should not have legal force if it is
confusing and vague. When I say “law” I’m thinking in the first place of the Constitution. The
Civil Code and other laws relating to defamation attempt to mitigate some errors in the supreme
law.

In a public debate about defamation, the well-known Dutch judge Villem Alites, a TACIS
expert, expressed his bewilderment at the fact that the Russian Constitution contains provisions
on the protection of honor, dignity and reputation. Nota bene! So does the Moldovan
Constitution. It should be noted that neither the European Convention on Human Rights nor
Article 10 of that Convention contains direct provisions about the protection of human dignity
and reputation. In most western countries such provisions are not constitutional in nature.
Article 10 talks about the freedom of expression in so far as the reputation and rights of others
are not injured, that is, Article 10 may be also cited in cases when the freedom of expression
should be limited. Nevertheless, circumstances restricting freedom of expression may arise only
when this is absolutely necessary in a democratic society, that is, in the name and the interest of
democracy. This is the guiding principle for a judge: freedom of expression should be limited
when it is necessary to maintain and to avoid undermining democracy. In order to resort to
limiting the freedom of expression there should be a significant social need. Article 10 protects
even shocking information, since information in general may not be only neutral or laudatory.



The ECHR has repeatedly underlined the need for a wider approach to information, a higher
degree of tolerance without which democracy may not exist. If the supreme law of our country
imposes on the media the obligation to “correctly inform public opinion,” we should ask
ourselves to what extent one can put the equals sign between “correctly informing public
opinion” and “providing shocking and/or insulting information.”

Freedom of expression allows a journalist to resort to a certain amount of exaggeration. If
the issue is important, the overriding interest in the public discussion justifies the author, even if
he uses shocking or insulting expressions. Thus, the public interest prevails over the legitimate
interest of protecting another’s honor. The right to have a personal opinion also includes a
journalist’s right to use insulting epithets against an opponent if the latter instigates this with his
behavior and if the use of epithets is necessary in order to confer a greater public impact on a
topic of public interest.

Regarding Article 16 of the Civil Code, we need to answer the following question: What
is its purpose and how can it actually be implemented? As we have concluded, it is not possible
to determine the level of honor and dignity of a person. On the other hand, good name and public
reputation may be established since they represent appreciation from outside. Therefore, Article
16 should aim at protecting individuals or legal entities that have the right to be defendants or
plaintiffs and whose reputations have been injured thus leading to diminished public respect and
putting them into a bad light or causing suspicious treatment by others. Article 16 should not aim
at protecting reputations if they are lacking.

Concerning the phrase “professional reputation,” what does this mean? Is it the reputation
of people who are members of a profession? If yes, then to what profession do politicians, poets
or priests belong for instance?! If “professional reputation” means professional skills in any
field, then what should the judge establish: the existence of the actual skills or the result of such
skills? What should a terrorist claim, for example?! These questions with no answers suggest that
we should delay the enforcement of legal prescriptions until we can measure them. Otherwise, if
a meter does not have one hundred centimeters, a person’s deeds will be measured incorrectly. In
relation to the media, this means that fearing an incorrect measurement, journalists should be
obedient and write only about violets. Still, in real life it happens that violets are squashed by
heavy boots, and a journalist’s duty is to write about boots as well if they squash violets. They
should write freely, not being afraid that the boot wearer knows Article 16 of the Civil Code by
heart.

Without pretending to provide exhaustive coverage, we shall try to answer the
following question: Why is it important for a journalist to have freedom of expression and why is
this freedom crucial for the destiny of democracies? Long ago, Voltaire was ready to sacrifice
himself for everyone’s right to express ideas, even if they were hostile, but what was clear to
Voltaire is hard for us to understand.

With the right to have a personal opinion (some lose this capacity due to two main
factors: they accept without hesitation the opinions of their superiors or they have lost the
capacity for critical thinking) and the legal right to express it publicly, all people have the
possibility to acquaint their peers with the essence of their interests, their own views and,
appealing to other rights and freedoms, the ability to achieve their interests. Without this right
one cannot achieve those interests. All non-democratic regimes conceal the truth, misinform,
censor or restrict the freedom of expression. A restriction on the right to have an opinion equates
to a restriction on the possibility to learn the truth which thereby endlessly increases the
possibility of the regime to stay in power. The authorities know well that in one way or another,
knowledge means information, that it arises from information and that a lack of information



excludes the possibility of forming an opinion, be it correct or incorrect, about any state of things
that exists. They also realize that the only credible choice is one made by an informed person.
That is why they monopolize information, narrowing as much as possible the prospects for a
credible choice. Due to this, government power becomes attractive as it limits the possibilities
for competing decisions and hence criticism and the denigration of its activities.

High-level restrictions on the flow of information, nondisclosure of internal
operations and secrecy in making important decisions are some characteristics of authoritarian
regimes. In such regimes censorship, a lack of freedom of expression and reduced transparency
are conditions for political stability. The idea is promoted and inculcated that government
officials are the only ones able to clearly assess the situation in the state and that their exclusive
ability to be the people’s mouthpiece and to speak on behalf of the people should be recognized.
The collapse of communism in the ex-Soviet area has proved the force of freedom of expression
to defeat totalitarian stereotypes and mentalities.

Since the emergence of the press, since the first plea for press freedom and up until now,
humanity has had enough experience to reach the unanimous conclusion that a free press is not a
Western invention or an amiable concession but a key element in the fair and balanced
development of a society. Any attempt to impose strict control over the free flow of information
will sooner or later fail. States that have ensured the freedom of the press and freedom of
expression have proved to be viable and vigorous and to make social progress. In this context,
the opinion of the German human rights activist Antje Vollmer is conclusive.

.Our right to the freedom of expression has a key role in the way one understands democracy.
Opinions, appreciations and beliefs, analyses, claims and reflections, wishes and dreams—all
these are integral parts that form the common house of a society, the so-called “public space.”
Where there is no freedom of expression, no changes are possible, no transformation or social
development may be conceived. The possibility to practice criticism in a free manner represents
the distinctive sign, the mark of a public space. The exercise of a critical approach is a royal
subject matter among the subject matters of a free society.’

A free and responsible press (since responsibility is directly related to freedom) provides
incontestable benefits to a democratic society by encouraging public debate and actually
supporting the freedom to form opinions as it helps to identify the truth, to establish responsible
governance, to settle disputes without violence and to fulfill citizens’ roles as members of
society. Without the freedom to form an opinion, it is impossible to learn and to establish the
truth. Thinking engenders disputes, judgments, appraisals, opinions and confrontations that give
rise to the truth. This happens only when opinions are freely expressed and may be questioned
without hindrance. The legal system of a society should ensure conditions that protect the
possibility for a free and unrestrained exchange of any kind of ideas and opinions. The ability of
an opinion, a thought, an idea to resist competition is the best way to check the truth. The earth
would still be supported by three whales if this “truth” hadn’t been questioned.

Without a free press that is able to provide full and truthful information there cannot be a
democracy that includes the genuine participation of citizens in decision making. Citizens can
make conscious, democratic decisions only if they have access to needed information. In
addition, a free press plays an important role in identifying and preventing abuses by government
officials. Transparency increases citizens’ control over the actions of authorities and reduces the
possibility for committing illegalities. A lack of transparency on the part of people in power is
antidemocratic and usually gives rise to endless abuses. A free press that contributes to an open
debate on all the problems in a society is vital for the well being of any nation.

> Vollmer, Antje. “Despre libertatea cuvintului: forta criticii” // Deutschland. — 2000. — no.1, February/March, p.40
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Press freedom and the freedom of expression act as an escape valve for the negative
emotions accumulated by people as a result of dissatisfaction and despair. Experience shows that
when people have the possibility to freely express their opinions, their desire to achieve their
aspirations by violence decreases. The reason is simple: if there’s no transparency, no rational
solutions may be found, and instead of reason, force is applied. Interdictions slow down any
process, be it social change or generating ideas. When interdictions are permanently in place, the
actual problems of the society are hidden but do not disappear. In contrast, transparency ensured
by the press brings society together and makes it more stable because the citizen who participates
freely in decision making is more willing to accept decisions he does not agree with. Thus, the
freedom of speech exercised through a free press ensures that divergence and contradiction—
without which social development is impossible—do not bring about the collapse of a social
regime. In other words, press freedom and transparency as mechanisms for maintaining a
balance between stability and change and as tools for directing social change toward legal means
are beneficial not only for citizens but also for the government and the state.

Press freedom is an essential part of the fundamental right of each individual to have and
to express opinions. This is an element of human dignity that may not be suppressed. Freedom of
speech is a means for all citizens to fulfill their capacities, or basically, the purpose of all
individuals is to realize themselves as personalities. Therefore, any ban on freely expressing
beliefs and opinions injures one’s sense of dignity and ignores one as a personality. That is why
the restraint, limitation or oppression of this right is unacceptable and should be treated as a
crime. No individual, regardless of social status, has the right to pretend to an ultimate truth that
could be imposed on others, be it about politics, religion, nationalism or agriculture.

As the Romanian scientific researcher lon Deleanu said, press freedom is a control
mechanism built by society in order to limit governance. Press freedom is one of the most
effective means of ensuring the vitality of a social body because a governing power that doesn’t
know what the feedback is has every chance to become an atrophied and unresponsive power
and therefore irresponsible. Press freedom assumes that this fundamental right is not only
enshrined but also guaranteed first of all by eliminating prohibitive and preventive measures in
this regard. All these reasons show that there is a stringent need for every society heading
toward democratization to build a free and independent press through which citizens can exercise
their universal rights to freedom of speech and to receive and disseminate information.

Like any other freedom, media freedom is managed according to a paradoxical
principle: to organize it is to limit it while to give it full reign is to bury it. What is the solution?
The option of full freedom seems appealing, but what would happen if the media could write
anything it wanted to without being chastened?! What if media with full immunity chooses to
write only falsehoods and to use insults and calumny exclusively? We would witness the
emergence of a new tyranny. Some individual elements of this phenomenon have already been
noticed. That is why the appeal “Free the press” goes together with the appeal “Free us from the
press!”

Press freedom may not be absolute. There are limits determined by political
requirements related to protecting state interests or safeguarding the system of social values.
Thus, the media acts within a constitutionally delimited area. Such regulation often, however,
needs to be complemented by self-regulation, i.e., moral regulation, in the profession. It is
essential that regulation and self-regulation are done in a way that does not cause the monster of
self-censorship to arise but that instead employs the prerogatives provided by the right to free
speech. The journalist should be aware of the number of dangers that the free press has been
facing—dangers that will persist as long as some people have things to hide. There will always
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be people who want to gag the media. Situations are known, including in the judicial practices in
the Commonwealth of Independent States, when plaintiffs in criminal cases request punishment
for defendants not for disseminating untruthful information, but for insulting them. It is not
convenient for these plaintiffs to contest the truthfulness of the information about their deeds
disseminated by the press. Thus, it is not the essence that inconveniences them but rather the way
in which things were expressed, and the court responds precisely to this request: it seeks to
establish the existence of insulting phrases.

In the US, those who spite the press have “found” another way out: they claim that
journalists get information by illegal means. We should note that the first amendment to the US
Constitution does not grant immunity to journalists when gathering information. Thus, judges
may not invoke the amendment when the media is accused of illegally gathering information if it
(the amendment) does not refer to the journalists’ right to have access to information. Plaintiffs
have realized that they can win more easily in cases based on the methods for collecting
information rather than in those regarding the content of that information. That is why this type
of court case prevails in judiciary practice.

We shall conclude that the exercise of freedom is the most complex and difficult
democratic exercise; however, there can be no democracy without freedom. There can be no
individual or social freedom without the free expression of opinions. Opinions may be shocking
since reality and truth cannot be only rosy, and the media, if it is responsible, should tell
individuals and society things as they are, based on truth. Responsible journalism is the answer
to all legal challenges and tricks, including those related to defamation. It is the only model that
can generate democracy. It is the only model that can pretend to be socially legitimate.

Actually this is the general conclusion of the four chapters of this study which is the
first of its kind in Moldova and which was developed with the joint effort of the Association of
Independent Press (API), the Independent Journalism Center (CIJ) and the media program of the
Soros Foundation-Moldova. The first chapter, “The European Convention and Court of Human
Rights on the Freedom of Expression and Defamation” has basically two aims: a) to acquaint the
reader with the way in which the sense and content of the freedom of expression should be
understood; b) to determine the way in which defamation should be “identified” and judged. This
chapter is based on the content of the European Convention for Human Rights and the practice
of the only body recognized by the states that ratified the Convention to judge, without any right
of appeal, cases related to restrictions of the freedom of speech and to defamation. The ECHR is
decisive in judging defamation cases at the national level, since the court explains the way in
which the provisions of the Convention should be understood.

The second chapter, “The Consistency with European Union Standards of Moldovan
Legislation on the Freedom of Expression and Defamation,” is an attempt we consider
successful to establish to what extent the national legal framework is in line with European
Union (EU) requirements. In addition to the fact that it facilitates a deeper understanding of the
correlation between the freedom of expression and defamation, this section of the study
identifies the vulnerable points in national legislation and suggests ways to improve them.

The third chapter, “Justice versus Media: Monitoring of Cases Related to the Protection
of Honor, Dignity and Professional Reputation Initiated against Media from 2005 to 2009” is the
practical part of the study offering valuable empirical material for potential research on this
complex and difficult issue. Beyond the summary of information on the court cases in which
Moldovan media was involved in this time period, including those with major public impact, this
chapter underlines some tendencies in national practice for settling cases against journalists.

% Pember, Don R. Mass Media Law. Mc Graw Hill. NY. 2003
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The fourth chapter, “The School of 2009: Lessons from the Events in April,”
concludes the study. This section was not part of the original plan. When the concept and
structure of this study were developed at the end of 2008, no one could have foreseen that 2009
would provide Moldovan society as a whole, including the media, a rare opportunity to study at a
distinguished school. Nobody could have guessed what exclusive lessons would be taught at the
school of 2009—the lessons of the events of April. Because of its uniqueness, the year 2009
deserves multiple, complex and deep studies, but this chapter has a much more modest task: to
emphasize, in a way, a number of issues it describes. This task is important due to the fact that
2009 placed the media at the epicenter of the key events, and observing its behavior from a
certain distance and in other social and political circumstances is of interest not only from a
professional view.

This study was written by three jurists and a journalist. The authors of chapters I-III
were jurists Janeta Hanganu, Iulian Balan, and Doina Costin. The introduction and the final
chapter were written by journalist lon Bunduchi. The study was coordinated by Petru Macovei,
executive director of API. The authors hope that the information contained in the study will be
useful to everyone who is interested in a value that is essential for democracy: the freedom of
expression and the limits beyond which this value turns into an anti-value—defamation.
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Chapter 1. The European Convention and Court of Human Rights on the
Freedom of Expression and Defamation

1. Fundamentals

Many ECHR decisions concerning the observance of Article 10 of the Convention are
based on the following assumption: there can be no democracy without pluralism. The freedom
of expression is one of the essential foundations of a democratic society and one of the
fundamental conditions for its development.

Freedom of the press and other news media afford the public one of the best means of
discovering and forming an opinion of the ideas and attitudes of political leaders. It is
incumbent on the press to impart information and ideas on political issues and on other
subjects of public interest. Not only does the press have the task of imparting such
information and ideas, the public also has a right to receive them.

Manole and Others v. Moldova, judgment of September 17, 2009, para. 96.

The ECHR has acknowledged many times that the media is the “watchdog” of a
democracy, and in practice there is a very strong presumption of the need for it to carry out its
duties without hindrance. The freedom of expression protects not only ideas that are popular and
not controversial but also those that may insult, shock or inconvenience. This right protects the
content of ideas and information expressed as well as the form in which they are disseminated.
This right relates to artistic expression as well as to commercial discourse. The freedom of
expression and information acknowledged by Article 10 includes also the freedom to
communicate information and ideas through broadcasting. In this regard, Article 10 states that,
“This article shall not prevent States from requiring the licensing of broadcasting, television or
cinema enterprises.”

Broadcasting

In addition to the issues described hereinafter that are common to media irrespective of
its publishing form, the European Commission and Court of Human Rights’ were concerned
about the way member states grant licenses to broadcasting companies. The ECHR also stated
that granting or refusing to grant a license may also depend on the nature and objectives of a
proposed station, its potential audience at the national, regional or local level, the rights and
needs of a specific audience and the obligations deriving from international legal instruments.®

The establishment of a licensing regime was further described in Recommendation No. R
(2000) 23 of the Committee of Ministers of the Council of Europe on the independence and
functions of regulatory authorities for the broadcasting sector. It states that authorities
responsible for regulating broadcasting should monitor the observance of rules relating to the
pluralism of media and in certain cases of rules relating to competition. The recommendation
further provides that when a broadcaster fails to observe the law or the conditions specified in its
license, regulatory authorities should have the power to impose sanctions in accordance with the
law and should choose those sanctions based on the seriousness of the infringements. The
recommendation also emphasizes the accountability of the regulatory authorities to the public
which represents the corollary of the fact that the mission of these bodies is to act exclusively in
the interest of the public.

7 Application no.10746/84, Verein Alternatives Lokalradio Bern and Verein Radio Drezeckland Basel v.
Switzerland, Judgment of October 10, 1986.
8 Information in Lentia and Others v. Austria, Judgement of November 24, 1993, Series A, No. 276, para. 32.
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Therefore, only an arbitrary deprivation of a license or an arbitrary rejection of a
licensing application may represent violations of Article 10 of the Convention. “Arbitrary”
should be construed here as disproportionate, contrary to the public interest, contrary to
pluralism, following a nontransparent procedure or based on an ungrounded decision.

In Romanian Television Society v. Moldova notified to the Government of Moldova on
November 6, 2008 and which is now pending before the court, the plaintiff complained
about the arbitrary decisions of the authorities to deprive it of the right to broadcast TVR1
programs through state TV network 2 with 80% coverage of the territory of Moldova. This
case shows the disproportionate nature of measures taken by the authorities when they
announced a contest for the frequencies used by the plaintiff and granted the license to
another company alleging a delay in payment for broadcasting rights.

2. Restrictions on the Freedom of Expression

The freedom of expression may not justify actions aimed at undermining any right or
freedom provided in the Convention or at limiting them to an extent greater than an admissible
one. Paragraph 2, Article 10 of the Convention lists the restrictions that are admissible and
necessary for the exercise of this right.

Restrictions on the freedom of expression:

national security, territorial integrity or public safety;
prevention of disorder and crime;

protection of health or morals;

protection of the reputation or the rights of others;

preventing the disclosure of information received in confidence;
ensuring the authority and impartiality of the judiciary.

We notice that values such as “the image/honor of the state or the government,” “the
image or honor of the nation,” “the state symbol or other official symbols,” “the image/authority
of public authorities” (other than the judiciary) are not included in this list and therefore are not
legitimate purposes for restricting the freedom of expression. That is why courts should not
punish criticism of these abstract notions. In addition to the fact that the restrictions listed above
should be legal and have a legitimate purpose, they should be construed in a limited way, and the
need for them should be demonstrated persuasively. In other words, any court decision or act that
restrains the freedom of expression should have clear grounds stating why such a restriction is
necessary. In addition, each of these terms should be interpreted in the light of ECHR case law.
Although the states have a certain margin for assessment, the observance of the freedom of
expression should be reviewed in the context of each individual case.

29 ¢¢

The proportionality of a measure should be examined in the light of the case as a whole; it
should also be established whether or not the national authorities have provided sufficient
and relevant grounds. Among the factors that need to be taken into account in order to
establish the balance between the freedom of expression and the other legitimate rights are
the nature and seriousness of the restriction; its duration; the public interest for and
against the exercise of the right to speech; whether or not the reasons for restriction are
still valid after the circumstances and the nature of the publication or the form of
expression have changed, particularly its tone and fairness; the accuracy of facts and the
importance of the subject for public debate about comments or opinions.
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The most frequently used measures to restrict freedom of speech are court decisions that
impose penalties on journalists and the media for facts and opinions expressed. It is curious to
observe that in these cases, deviating from the general rule, the ECHR appears as a fourth court,
re-examining the merits of the case including the proportionality and size of the penalty imposed.

Although in general interference with the freedom of expression consists of actions rather
than inactions, ECHR case law also qualifies any actions of the authorities or of individuals that
indirectly put pressure on the freedom of expression as measures restraining this freedom. For
this reason, ECHR case law has formulated the notion of the positive obligation of the authorities
to take action to protect the freedom of speech from any inadmissible interference.

In Manole and Others v. Moldova (application no. 13936/02), the ECHR stated the following
in its judgment of September 17, 2009:

A positive obligation arises under Article 10. The State, as the ultimate guarantor of
pluralism must ensure through its law and practice that the public has access through
television and radio to impartial and accurate information and a range of opinion and
comment, reflecting inter alia the diversity of political outlook within the country and that
journalists and other professionals working in the audiovisual media are not prevented
from imparting this information and comment.

In this case, the Court considered that the state had failed to observe its positive
obligation to protect the freedom of expression since Teleradio-Moldova’s monopoly in
audiovisual broadcasting in Moldova and the country’s deficient legal framework did not
provide enough security against government control over the administration of Teleradio-
Moldova and its editorial policy. Likewise, in Timpul de dimineata v. Moldova (application no.
16674/06, notified on June 9, 2008), the newspaper claimed the state had failed to fulfill its
positive obligations to effectively prevent and to investigate the illegitimate actions of protesters
who had attacked the newspaper premises, threatened journalists and set the archive on fire in
January 2005.

The ECHR has also examined cases of interference in the form of pecuniary sanctions for
alleged defiance of a court and for defamation that resulted in closing down a publication and the
dismissal of a person.

e In Amihalachioaie v. Moldova, the Chairman of the Moldovan Bar was fined
by the Constitutional Court for criticizing its actions in a newspaper
interview.

¢ In Kommersant Moldovy v. Moldova, the newspaper appealed the decisions
of national courts to close the newspaper as punishment for a series of
articles it published that criticized the government.

e In Guja v. Moldova, the press officer of the General Prosecutor’s Office was
dismissed after he sent two letters to the press in which state representatives
gave directions to the General Prosecutor about several individual court
cases.

We should mention other forms of interference with the freedom of speech in Moldova,
even though they have not been examined by the ECHR. Some of the most recent cases that can
be particularly interpreted as interference are the following: the initiation of a criminal
investigation in February 2008 against the publisher of the newspaper Timpul de dimineata,
Constantin Tanase, for allegedly inciting inter-ethnic hatred;’ the abduction of the editor-in-

? Statements with Regard to the Criminal Case Initiated Against the Journalist Constantin Tanase,
http://old.azi.md/news?ID=48100
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chief of the newspaper Jurnal de Chisinau, Rodica Mahu, on April 10, 2009;'° the rude
treatment of reporters from Ziarul de Garda on April 8, 2009; assaulting the journalist Oleg
Brega while he was doing his job;'' detaining and expelling without grounds Romanian
journalists during the events that took place after April 5, 2009 '* and withdrawing the TV
broadcasting license of channel TVR1 in Moldova'® in September 2008.

With regard to other countries, the ECHR has examined interference in the form of a
refusal to register a publication, measures to delay or forbid the publication of an article or a
book, the seizure of an issue and a ban on distributing a publication. In the case Gaweda v.
Poland,'* the authorities, contrary to the provisions in Article 10, had prevented the publication
of two periodicals by refusing to register their titles alleging that the titles “were in conflict with
reality.” In Sunday Times (no. 2) v. United Kingdom," interference consisted in delaying and
forbidding the disclosure or publication of excerpts from a book of unauthorized memoires that
ascribed disloyal acts to the British Security Service and disclosed information obtained by the
author while a member of the service. Although generally such measures don’t necessarily
represent a violation of Article 10, the ECHR noted that as far as the press is concerned, news is
a perishable commodity and to delay its publication, even for a short period, may well deprive it
of its value and interest. In Vereniging Weekblad Bluf! v. Netherlands,'® one issue of a
newspaper published by the plaintiff association was seized and its distribution was forbidden
following the publication of a confidential article on Dutch Security Service activities. This
action was considered disproportionate as the information disclosed was six years old and had
already become public knowledge through the sale of 2500 copies on the streets.

Although measures such as the exclusion of the press from a courtroom represent
interference, they will not necessarily constitute a violation of Article 10 if the parties to the trial
have requested this and if the restriction is applied to the media as a whole."’

Because the scope of this study is to examine defamation along with the freedom of
expression, we will hereinafter refer to special restrictions imposed on the freedom of speech and
the forms of interference with this right related to defamation cases.

3. Freedom of Expression and Defamation

The right to maintain honor and dignity is one of the restrictions on the freedom of
speech. In other words, the freedom of speech ends where the right to a good reputation and to a
private life starts. Article 16 of the current Moldovan Civil Code and Article 17 and 7/1 of the
Civil Code in force until June 12, 2003 forbid the defamation of a person, that is, the
dissemination of defamatory information about him/her that did not correspond to reality. This
interference with the freedom of expression was aimed at protecting honor and dignity and was
considered by the ECHR as provided by law and as having a legitimate purpose.

1% A journalist from Jurnal de Chisinau was kidnapped from behind the Moldovan Government building.
http://www.antena3.ro/stiri/moldova/jurnalista-rapita-la-chisinau_69075.html

"' Declaration of media NGOs from Moldova on the situation of the press, violations of the right to access to
information and attacks on journalists, April 8, 2009 http://www.api.md/declarations/6697/index.html

12 Moldovan authorities keep Romanian media out, http://www.dwelle.de/dw/article/0,,4164985,00.html

13 Freedom House 2008 Country Report Moldova:
http://www.freedomhouse.org/template.cfm?page=47&nit=461&year=2008

' Judgment of March 14, 2002, ECHR 2002-I1.

' Judgment of November 26, 1991, Series A, no. 217.

'® Judgment of February 9, 1995, Series A, no. 306-A

'7 Application No. 13366/87, Judgment of December 3, 1990; P4 Radio Hele Norge ASA v. Norvway, Application
no. 76682/01, Judgment of May 6, 2003.
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In Busuioc v. Moldova, the Court considered that the provisions of the Moldovan Civil Code
were in line with the quality standards for a law and noted that the provisions in question were
not so vague as to render the consequences of the applicant’s actions unforeseeable. Defamation
laws, with their emphasis on honor and reputation, inevitably involve a degree of vagueness (see
Rekvényi v. Hungary). However, this does not remove their “legal” character for purposes of
Article 10 of the Convention. It falls to the national authorities to apply and to interpret domestic
law (see for example, Otfo-Preminger-Institut v. Austria judgment of 20 September 1994,
Series A no. 295-A, p. 17, § 45).

The most difficult task for a court of first instance is to determine based on the following
criteria whether someone’s reputation has been affected and whether sanctions are needed:
if the information disseminated contains facts or value judgments;
if there is any evidence;
if the person or information concerned is of public interest;
whether the person who disseminated the information is a journalist and if so, to what
extent she/he fulfilled the obligations of good faith and professionalism;

e based on the above criteria, whether a punishment is needed and justified and whether

it is appropriate and proportionate.

The same criteria are used by higher courts and then by the ECHR to determine if the measures
applied by the court of first instance represent interference in the freedom of speech and if such
measures are necessary in a democratic society.

Facts and value judgments

In its practice, the ECHR makes a distinction between facts and value judgments: facts
can be proven while the truthfulness of the value judgments cannot be. The requirement to prove
the truth of a value judgment cannot be fulfilled and infringes on the freedom of opinion that is a
fundamental part of the right secured by Article 10."® These same principles were confirmed by
the Plenum of the Supreme Court of Justice of Moldova in Explanatory Decision no. 8 of
October 2006.

If the defamatory statements published are not evidence based, they may justify the
application of sanctions. No matter how simple the court’s task to check the truthfulness of facts
may seem, the court should also take into account additional circumstances. In a democratic
society, for example, limiting a defendant’s ability to provide evidence that could prove the
truthfulness of statements and the subsequent determination that the information was not
defamatory is not justified as was ascertained in Busuioc v. Moldova and Savitchi v. Moldova.

It is important to note that in accordance with national law (Article 27 of the Media Law)
there are certain conditions under which journalists and media institutions are exempt from
liability for disseminating information, even if it does not correspond with reality. For example,
journalists and media institutions shall not be liable for information contained in official
documents and press releases of public authorities or for the textual reproduction of public
speeches or for appropriately summarizing them. '’

The situation is different for interviews and stories based on information provided by a
third party, in an anonymous letter or based on rumors about topics of public interest. The ECHR
noted that criminal punishment or the obligation of journalists to pay damages for the simple fact
that they helped to disseminate information coming from a third party seriously hinders the

" Busuioc v.Moldova, para. 61.
"% Gribincea, Vladislav. “Legal Practice in Moldova and the Freedom of Expression: Shortcomings in Examining
Civil Cases on the Protection of Honor, Dignity and Professional Reputation™ .
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contribution of the media in discussing issues of general interest, and it should occur only if there
are especially compelling reasons. Among the reasons that could justify such limitations are
unjustified refusals of journalists to disclose their sources, undersigning a third party’s
statements, a biased tone in an article, an irresponsible investigation and journalists’ bad faith.

Although journalists may generally request the protection of their sources, this does not
grant them immunity in court decisions requiring the submission of this information or of an
audio/video recording if they are relevant in criminal cases. Thus, the BBC’s appeal against the
sanction applied for its failure to submit a recording from a rebellion was considered
inadmissible.”® In this case, the European Commission considered that the submission of
evidence was a common civil obligation and rejected the argument that submitting the recording
would have put the crew in greater danger than it had been during the shooting of the film. In
contrast, in Goodwin v. The United Kingdom,*' the ECHR considered that the fine of £5000 for a
journalist’s refusal to disclose his source of information regarding a confidential financial report
of a private company could have had a negative impact and discouraged sources from providing
information. Apparently, only matters of extreme public interest such as the prevention of
serious crimes or the identification of persons who commit serious crimes justify coercive
measures to identify journalists’ sources.

In September 1994, the ECHR issued a judgment on a violation of Article 10 in the case
Jersild v. Denmark.*> A journalist had been convicted for publishing an interview with youths
who expressed racist statements. The Court considered that objectively the report was not aimed
at disseminating racist ideas and opinions: “The methods of objective and balanced reporting
may vary considerably, depending among other things on the media in question. It is not for this
Court, nor for the national courts for that matter, to substitute their own views for those of the
press as to what technique of reporting should be adopted by journalists.”

On the other hand, in its decision in Purcell v. Ireland of April 1991, the ECHR
considered a request to forbid the broadcast of videos of meetings of certain organizations—
more precisely a known political party—as admissible. The Court stressed that the interdiction
did not forbid reporting on the respective organizations in general; it restricted only audiovisual
broadcasts of meetings. The interdiction aimed at avoiding a semblance of support for
organizations that incited violence and intended to disturb the constitutional order through radio
and television which according to the Court, “...are of considerable power and influence [...]
Their impact is more immediate than that of the print media, and the possibilities for the
broadcaster to correct, qualify, interpret or comment on any statement made on radio or
television are limited in comparison with those available to journalists in the press.”

Concerning biased language, the Court noted the obligation of the press to avoid,
“...expressions that are gratuitously offensive to others... and do not contribute to any form of
public debate capable of furthering progress in human relations.”” The use of violent terms,
however, has greater protection if such terms are used as a reply to provocation. In the case
Lopes Gomes da Silva v. Portugal, ** the journalist criticized the political beliefs of a candidate
for the city administration calling them “grotesque,” “buffoonish” and “coarse.” These critical
references were made after the respective candidate had made sharp statements including
insulting remarks about the physical features of other public figures. The Court stated that, “The
opinions expressed [by the respective candidate] had been worded incisively, provocatively and

2% Application no. 25978/94, Judgement of January 18, 1996.

2! Judgment of March 27, 1996, ECHR 1996-I1.

2 Jersild v. Denmark, Judgment of September 23, 1994, Series A no. 298.
> Judgment Otto Preminger Institut v. Austria of 1994.

** Judgment Lopes Gomes da Silva v. Portugal of 2000.
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at the very least polemically. It is not unreasonable to conclude that the style of the applicant's
article was influenced by that of the candidate.”

In calumny cases, the seriousness of charges, the existence of appropriate prior
investigations and a material basis to support them and the journalist’s loyalty and observance of
journalistic ethics should be taken into account. In Savitchi v. Moldova and Flux and Samson v.
Moldova, the ECHR considered that there were no particularly compelling reasons for penalties
as in the former the moderate language of the article did not show any intent to defame, while in
the latter, the publication had reported the opinion of the other party in a balanced manner and in
addition had published an apology. In the case of Flux v. Moldova (No. 5), The Court considered
that the publication shouldn’t have been punished for assisting the daughter of a victim of a
prosecutor’s abuses in the dissemination of her open letter, particularly taking into account the
fact that the information disseminated was not completely without foundation.

On the other hand, in the case of Flux v. Moldova (No. 6), the court noted that despite the fact
that the newspaper referred to a subject of public interest, it had relied on an anonymous letter
and had made no attempt to contact the person concerned and ask his opinion on the matter, nor
had it conducted any investigation into the matters mentioned in the anonymous letter.
Moreover, it refused to publish a reply.

Flux v. Moldova (No. 6)

31. The right to freedom of expression cannot be taken to confer on newspapers an
absolute right to act in an irresponsible manner by charging individuals with criminal acts
in the absence of a basis in fact at the material time (see Bladet Tromsg and Stensaas, cited
above, § 66) and without offering them the possibility to counter the accusations. There are
limits to their right to impart information to the public, and a balance must be struck
between that right and the rights of those injured.

In Timpul Info-Magazin and Anghel v. Moldova, the court found that the publication
legitimately communicated information in the form of unconfirmed rumors as no other detailed
information was available about a transaction between the government and the plaintiff
company, and that other unchallenged facts raised reasonable doubts about the legitimacy of this
transaction. Moreover, the publication informed the reader in a clear and unambiguous way
about the unconfirmed nature of the information.

Timpul Info-Magazin and Anghel v. Moldova

36. As part of its role as a “public watchdog,” the media's reporting on “stories” or
“rumours” emanating from persons other than the applicant or “public opinion” is to be
protected where they are not completely without foundation (see Thorgeir Thorgeirson v.
Iceland, judgment of 25 June 1992, Series A no. 239, § 65).

Similarly, in the case of Flux v. Moldova (No. 7)* the ECHR noted that in situations in
which a statement of fact is made and insufficient evidence is adduced to prove it while a
journalist is discussing an issue of genuine public interest, verifying whether the journalist acted
professionally and in good faith becomes paramount. We will tackle these aspects later on when
we discuss the obligations and responsibilities associated with the exercise of the right to free
expression.

Moreover, a defendant’s inability to prove the truthfulness of statements does not always
constitute defamation. Since an action brought for the protection of the right to reputation is not

** judgment of November 24, 2009.
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subject to a statute of limitations, there are situations when because of the passage of time the
defendant can not reasonably prove whether the statements made were facts. In Flux v. Moldova,
the Court noted that although there was no evidence to support the statements made, taking into
account that most were not considered to be untruthful or abusive and that legal proceedings
were initiated one year after the reported events took place, the pecuniary sanctions imposed on
the publication were not justified. This should encourage journalists to keep evidence that
confirms the truthfulness of their reports.

Particularly when the information disseminated contains opinions (value judgments), the
nature of interference will depend upon the existence of a basis in fact sufficient for the
statement since a value judgment lacking any basis in fact may be excessive. When examining
defamation cases related to value judgments, national courts and the ECHR should establish if
prior judgments were excessive or biased taking into account the same factors: the seriousness of
the research or the investigation, the tone and manner of expressing opinions, the issue covered
(if it is an issue of public interest), if the opinion of the person concerned is included, the extent
to which the circumstances could reasonably determine the opinion expressed and other
circumstances related to the matter.

In Flux v. Moldova (No. 2), the ECHR noted the credibility of the source of the
information that allowed the plaintiff publication to formulate a conclusion that represented a
value judgment based on credible facts. Therefore, in addition to the details that should
reasonably accompany an expressed opinion, the Court puts considerable importance on the
professionalism and good faith of journalists and of media institutions.

Obligations and responsibilities

Article 10, paragraph 2 of the Convention stipulates that the exercise of the freedom of
speech also implies certain “obligations and responsibilities” for the media. These obligations
and responsibilities acquire a specific sense when they affect the reputation of individuals and
“the rights of others.” Due to these obligations and responsibilities that are inherent in the
exercise of free speech, the security provided by Article 10 to journalists with regard to the
preparation of reports about issues of public interest is conditioned by the fact that they act in
good faith with a view to providing accurate and reliable information in accordance with the
ethics of journalism.

Flux v. Moldova (No. 6)

1. The Court will examine whether the journalist who wrote the impugned article acted
in good faith and in accordance with the ethics of the profession of journalist. In the
Court’s view, this depends in particular on the nature and degree of the defamation at
hand, the manner in which the impugned article was written and the extent to which the
applicant newspaper could reasonably regard its sources as reliable with respect to the
allegations in question. The latter issue must be determined in light of the situation as it
presented itself to the journalist at the material time, rather than with the benefit of
hindsight (see Bladet Tromsg and Stensaa v. Norway [GC], no.21980/93, 8 66, ECHR
1999-111).

As described above, the way journalists carried out their jobs in Busuioc, Timpul Info-
Magazin and Flux (except for Flux 6) led the Court to state that their rights to freedom of speech
had been violated, although the information reported was not necessarily accurate (Busuioc) or
reliable (Timpul Info-Magazin). In Flux v. Moldova (No. 7) as in Timpul Info-Magazin, it was
proved that the journalist acted with professionalism and in good faith as she tried to check the
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information she reported as much as she possibly could, and her requests were turned down. The
lack of any official information on this matter of genuine public interest and given the other
uncontested facts that raised reasonable doubts as to the legitimacy of the distribution of some
apartments could reasonably have prompted the journalist to report on anything that was
available, including unconfirmed rumors. What is more important, the plaintiff newspaper
clearly informed its readers in the same article that it could not check the truthfulness of the
information and therefore did not present the rumors as facts. The ECHR noted the difference
between this case and the case of Flux v. Moldova (No. 6) in which the newspaper not only could
not prove the truthfulness of the report, it did not even try to check the information and failed to
publish a reply. In the Court’s view, due to the unprofessional conduct of the publication and the
relatively low amount paid as damages, the pecuniary sanction did not represent a violation of
Article 10.

National courts should especially take into account the position of the person who
publishes allegedly defamatory information because if the author is a journalist, his/her right to
freedom of speech should be protected in a particular way as it is it is the task of the journalist
and the media to investigate and communicate information of public interest. Therefore, the
court’s decision may differ depending on who the author is or if there is a strong presumption
favoring the freedom of the media to disseminate opinions and ideas.

The form in which information is published is also protected as journalists should be able
to exaggerate to a certain extent to incite readers. As mentioned above, Article 10 protects not
only information that is popular but also information that may be offensive, shocking or
inconvenient. Local and possibly international judges should determine whether the way in
which ideas are expressed is intentional and needs to be protected as it contributes to public
debate about issues of public interest or whether it represents conduct lacking professional ethics
that aims to affect the rights and reputations of others.

Concerned persons

According to statistics, most defamation claims are filed by so-called “public persons,”
that is persons who by virtue of their jobs or positions in society inevitably constitute subjects for
journalists’ stories on matters of public interest. Usually they are politicians, public employees or
business people. The limits on acceptable criticism are wider for politicians as such than for
private individuals. Unlike the latter, the former inevitably and knowingly lay themselves open
to close scrutiny of their every word and deed by both journalists and by the public at large, and
they must consequently display a greater degree of tolerance.”® Arguments for this view are
provided by the fundamentals of a democratic society in which criticism of those who exercise
their power represents a fundamental right and duty of the media, of ordinary citizens and to a
great extent of society as a whole. This type of criticism should not be restricted as it is the only
means of subjecting shortcomings to public debate and of finding possible remedies.

Conversely, in the case of Janowski v. Poland, the ECHR ruled that the criminal
prosecution of the plaintiff for insulting two municipal guards did not represent a violation of
Article 10. The Court noted that the plaintiff was sanctioned not for expressing his critical
opinion about the actions of the guards but for the way he addressed them, namely with insults.
Then the Court observed that although the plaintiff was a journalist by profession, he had
expressed his discontent with the guards as a private individual. The Court underlined in this
regard that civil servants must enjoy public confidence under conditions free of undue
perturbation if they are to be successful in performing their tasks. Although open to a less

26 Lingens v. Austria judgment of July 8, 1986, Series A no. 103, § 42; Incal v. Turkey, judgment of June 9, 1998,
§ 54
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thorough scrutiny than the reputations of politicians, the reputations of civil servants are
protected against injurious or insulting verbal assaults during or in relation to their duties if such
assaults go beyond the limits of allowable criticism. However, the requirements of such
protection should be assessed with respect to the interests of media freedom or to open
discussions about issues of public interest.”’

In Savitchi v. Moldova, the plaintiff in the civil defamation case was a policeman, a
public servant, and therefore enjoyed a higher level of protection from offensive, abusive and
defamatory attacks when on duty. However, since the journalist’s reports concerned a matter of
public interest and the language used in the article was moderate, and it appeared that she did not
act in bad faith in her position as journalist, the ECHR concluded that there was interference with
her freedom of expression. After reviewing the excerpts of the journalist’s article subject to
litigation, the Court noted that her statements were value judgments rather than facts.

This rule is not an absolute one. In Busuioc v. Moldova, referring to the applicant’s
articles about dealings at the Chisinau International Airport and the State Agency for Civil
Aviation related to the sale of a number of planes, the Court considered that the plaintiffs in the
civil action were neither law-enforcement officers nor prosecutors and that it would have gone
too far to extend the Janowski principle to all persons who are employed by the state or by state-
owned companies. Second, the applicant’s remarks formed part of an open and ongoing
discussion of matters of public interest (namely the management and alleged misuse of public
funds).

At the same time, referring to the company Steel and Morris, the Court regarded large
companies as public entities that inevitably and knowingly lay themselves open to public
scrutiny.”® As in the case of the business persons who manage them, the limits of acceptable
criticism are wider with regard to such companies. Nevertheless, in addition to the public interest
in open debates about business practices, there is a competing interest in protecting commercial
success and the viability of companies not only for the benefit of shareholders and employees but
also for the greater economic welfare. The state therefore enjoys a margin of appreciation as to
the means it provides under domestic law to enable a company to challenge the truth and to limit
the damage from allegations that risk harm to its reputation.

In Timpul Info-Magazin and Anghel v. Moldova, the plaintiff company in the civil
defamation case could not be considered to be a large company like Steel and Morris. It
should therefore enjoy comparatively more protection of its reputation. Nevertheless, the
Court considered that when a private company decides to participate in transactions in
which considerable public funds are involved, it voluntarily exposes itself to increased
scrutiny by public opinion. In particular, if there are allegations that such transactions
were detrimental to public finances, such a company must accept criticism by the public.

As noted above, in addition to the position of the person subject to criticism, an essential
factor in ECHR case law has confirmed that there is little room for restricting political speech
and debate on matters of public concern. Thus, the management of public funds, corruption in
government or private institutions and political corruption are issues of public interest that the
media as a “watchdog” is obliged to investigate and expose as they are important in a democratic
society, they fall under the scope of political debate and the public has a legitimate interest in
being informed about them.?

2 Janowski v. Poland [GC], no. 25716/94, § 33, ECHR 1999-L.
8 Steel and Morris v. the United Kingdom (no. 68416/01, § 94, ECHR 2005-II)
¥ Flux no. 4 , para. 33.
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Amount of pecuniary sanctions

A pecuniary sanction (a fine) may determine interference or non-interference in the
freedom of expression not only by its imposition but also by its amount. In this regard, the
ECHR has stated that fines that may lead to closing down a media outlet or that are obviously
excessive are capable “of discouraging open discussions on matters of public concern” by
silencing a dissenting voice altogether.® Thus the fine for Timpul Info-Magazin of 1.35 million
lei ordered by the district court that was reduced to 130,000 lei by the Supreme Court of Justice
of Moldova was an additional reason to ascertain a violation of Article 10. On the other hand,
the imposition of relatively modest pecuniary sanctions in situations in which a journalist or a
media outlet fails to behave professionally may represent a proportionate and necessary measure
in a democratic society without affecting media freedom as a whole.”'

Even if sanctions are modest, however, the ECHR has ruled that they must be justified so
they do not violate the freedom of speech. In Urbino Rodrigues v. Portugal,> the Court
examined the case of a newspaper editor who had been fined for libeling another journalist in an
article that said the latter used “mafia style methods” and accused him of deliberately omitting
certain facts. The Court considered that these expressions could not be qualified as defamatory
and the conviction of the plaintiff, regardless of the minimal nature of the punishment applied,
represented a violation of Article 10.

To assess whether a sanction is modest or excessive, national courts should take into
account not only the amount but also the ceiling provided by law, if any. Therefore, in the case
of Amihalachioaie v. Moldova, although the fine imposed was 360 lei, the fact that this was the
highest fine provided by the law constituted an important reason for ascertaining a violation of
Article 10.

Court grounds and court proceedings

Courts are encouraged to analyze defamation cases in accordance with the
abovementioned benchmarks to decide whether a reputation or the right to freedom of expression
should be protected. Whatever the final court decisions may be, they should be grounded, and
the proceedings should be in line with the standards of a fair trial. The failure to assess evidence
provided by the defendant or the unfounded refusal to grant terms for the defendant to prepare
his case may constitute a violation of the guarantee of a fair trial and a violation of the freedom
of speech. To date, in the Moldovan cases related to the both types of violations, the ECHR has
preferred to examine indictments on the freedom of expression as they include the issue of a
guarantee of a fair trial. Nevertheless, the Court has repeatedly stated that the fairness of
procedures may be taken into account when examining interference in the exercise of the rights
guaranteed in Article 10.

In Flux v. Moldova (No. 4), the Court could not help but observe the peculiarity of the
manner in which the proceedings were conducted before the domestic courts. Indeed, the
Court noted a series of elements which, examined cumulatively, led it to such a conclusion.
In particular, Mr Stepaniuc’s action was examined despite the fact that he had failed to pay
court fees, which fact, by itself, should normally have rendered the action procedurally
inadmissible. Moreover, not only did he fail to appear before the courts, he was not even
represented. At the same time, the applicant's requests for adjournment were rejected

3% Timpul Info-Magazin and Anghel v. Moldova, para. 39, Cumpana and Mazare v. Romania [GC], no. 33348/96,
§ 114, ECHR 2004-XI

*!" See above Flux v. Moldova (No. 6).

32 Urbino Rogrigues v. Portugal, no. 75088/01, judgment of November 29, 2005.
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without any reasons given while the evidence presented by the paper was entirely
disregarded by the judges. The Court of Appeals and the Supreme Court of Justice failed
even to examine the applicant’s submissions concerning Judge 1. M.'s alleged lack of
independence and impartiality.

4. Freedom of Expression and Private Life

While the right to honor and dignity is not protected per se by the Convention, the right to
private life is expressly provided for in Article 8. When the publication of information about a
person’s private life causes a conflict between two rights, the courts should find the appropriate
balance between them. In an application examined in December 2000, the director of a
periodical and a journalist complained that they had been convicted for publishing an illustrated
article on the private lives of two celebrities. The ECHR found that the, “The reports at the origin
of the litigation, in focusing their content on purely private aspects of the lives of the persons
concerned, could not be considered to have contributed to any debate of general interest in
society, in spite of their celebrity status.” Consequently, the legal measure was accordingly
deemed necessary in a democratic society to protect the rights of others, and the application was
declared inadmissible.™ Conversely, in a case examined in November 2004,34 the Court ruled
that punishing the applicants for violating the private life of an MP constituted an infringement
of Article 10. The newspaper article in question mentioned the MP indirectly, stating that she
was the wife of the subject of the court investigations reported in the article. A female politician
should accept the fact that certain aspects of her private life might be addressed as her behavior
can influence voters. In this case, the Court considered that the MP used her status and immunity
in order to impose a greater restriction on the applicants.

When establishing a balance between conflicting rights, national courts should take into
account the position of the person concerned, whether or not he/she is a public person, the
content of the information published, whether or not the information is a matter of public interest
and whether or not the reason for publishing the information was legitimate and done in good
faith .

5. Freedom of Expression and Public Order

When restrictions are imposed to suppress publications in response to a terrorist threat,
states are relatively free to assess the seriousness and complexity of the situation. The main
criterion in assessing the need and proportionality of such measures seems to be the perceived
impact of the material in question. The ECHR examines whether it may be considered as capable
of inciting or propagating violence which offers the national authorities a wide margin for
interpretation. If, however, the language, content or context of the material examined cannot be
interpreted as liable to incite violence, no conviction or criminal investigation is justified, even if
it contain opinions that are very different from those in government policy.

After publishing a number of articles criticizing the negotiations between the Moldovan
government and the authorities of the self-proclaimed Transnistrean Republic, the Moldovan
newspaper Kommersant Moldovy was closed down because of a decision by Moldovan courts.
Upon notification from the prosecutor’s office, the courts agreed that in those articles the
newspaper provided support to the illegitimate Transnistrean authorities thus undermining
national security, territorial integrity and public order. The ECHR noted that the national
tribunals had failed to clearly indicate in what way those articles could have genuinely
endangered national security and territorial integrity given the fact that they basically contained

3 Campmany and Lopez Galiacho Perona v. Spain (decision), no. 54224/00, December 12, 2000, ECHR 2000-XI1.
* Karhuvaara and Iltalehti v. Finland, no. 53678/00, judgement of November 16, 2004, ECHR 2004-X.
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statements critical of various Russian and Transnistrean leaders addressed to Moldovan
authorities. In the absence of any plausible justification regarding the impact of the articles on
national security, the court order to cease publication was in violation of Article 10.%

6. Freedom of Expression and the Judiciary

In Prager and Oberschlick v. Austria®® in April 1995, the ECHR concluded that the
conviction of a journalist and an editor for defaming a judge by publishing critical commentary
did not constitute a violation of Article 10. Despite the “pre-eminent role” of the media in a state
governed by the rule of law, it must not overstep certain established bounds. The severe criticism
against the personal and professional integrity that the journalist expressed against the plaintiff
magistrate lacked good faith and did not comply with the ethics of journalism. Under these
conditions, the Court considered that the sanction applied was not disproportionate to the
protection of a person’s reputation and of the judiciary.

In Tourancheau and July v. France,”’ the Court examined the application of the editor
and a journalist of the daily newspaper Liberation who were fined for publishing documents in a
case file before proceedings began in open court. The article in question described the
circumstances of a murder while the criminal investigation was still pending and two suspects
had been placed under investigation. Each accused the other of the crime, but the paper
published the account of only one of them. The Court considered that the article thus backed the
version of events given by one suspect to the detriment of the version supplied by the other and
that the sanction imposed aimed at protecting “the reputation and rights of others” and
“maintaining the authority and impartiality of the judiciary.” Consequently, the Court considered
that the national tribunals were correct in their assessment that by publishing the article, the
newspaper had violated the presumption of innocence of the suspects.

7. The Right to Receive Information

Article 10 may not be used to restrict the general right of access to information. In
Guerra v. Italy,”® the ECHR noted unequivocally that the freedom to receive information
prohibits a government from restricting a person’s access to information that others wished to
impart to him/her though in this case the Court didn’t impose an obligation on the authorities to
collect and disseminate information about a matter of public concern. Likewise, in Open Door
and Dublin Well Woman v. Ireland,” the Court concluded that the imposition by the national
courts of an interdiction on counseling services for abortions was a violation of Article 10 given
that the services were neutral and that the information was readily available from other sources.
In a similar case against Turkey, the Court considered that the censorship of school books
written for Greek Cypriots by the authorities of the Turkish Republic of Northern Cyprus
constituted a violation of the freedom to receive information.*

8. Conclusions

The freedom of expression as an indispensible right for a democratic society implies the
assumption of all responsibilities related to the exercise of this right. Therefore, if democracy

3 Kommersant Moldovy v. Moldova, no. 41827/02, judgement of January 9, 2007.

3% Prager and Obershlick v. Austria, judgement of April 26, 1995, Series A no. 313.
37 Tourancheau and July v. France, no. 53886/00, judgement of November 24, 2005.
3 judgement of February 19, 1998, RID 1998-1.

39 judgment of October 20, 1997, Series A, no. 246.

0 Cyprus v. Turkey, judgement of May 10, 2001, ECHR 2001-IV.
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means pluralism, the freedom of expression must allow the expression of various contradictory,
critical or even shocking ideas. At the same time, democracy also means fairness, order and
justice. Consequently, the freedom of speech does not legalize abuse, calumny or defamation.

Freedom of expression is one of the conditions for creating and maintaining a democracy, not
a tool for fighting against it. The inappropriate use of this freedom undermines democratic values
including human honor and dignity and is thus inadmissible. Any restrictions imposed on the
freedom of speech are mainly aimed at ensuring the lasting exercise of this freedom in the
democratic spirit in which it was granted to everyone. The ECHR thus encourages Moldovan
journalists to exercise honestly and professionally their role as “watchdog” of democracy and
approves of journalistic investigations if they refer to an issue of public interest and do not
disproportionately affect people’s private lives or otherwise overstep acceptable limits.

At the same time, the Court encourages Moldovan tribunals to make fair judgments, to clearly

establish acceptable limits in the context of each case and to promote the principles of exercising
the freedom of speech in the ways provided in Article 10 and ECHR case law.
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Chapter Il. The Consistency with European Union Standards of Moldovan
Legislation on the Freedom of Expression and Defamation

1. Legal Provisions on the Freedom of Expression in Moldova

Freedom of speech is closely related to the freedom of conscience and can be defined as
one’s right to publicly express thoughts, opinions, religious beliefs and spiritual creations of any
kind in writing, images, sound or any other means of communication. Following its
proclamation of independence, Moldova undertook the task of establishing the rule of law
including the observance of all fundamental rights and freedoms. In order to render the new
democracy and fundamental freedoms legitimate, Parliament has adopted various regulatory acts
including general and specific legal provisions on the freedom of expression. This legal
framework refers particularly to the media which disseminates information on specific issues, in
a specific geographic area and to a specific target audience. With the rule of law, all rights and
freedoms have a legal basis that indicates the behavior to be followed in certain circumstances or
related to certain factors, The importance of codifying behavioral standards for media to
establish norms and regulations is widely recognized.

Restrictions on the freedom of expression claim to be an effective mechanism for fighting
defamation or any deviation from the principles of fair journalism. While any source irrespective
of type has the right to express an opinion about an event, the state may impose certain limits on
that expression if it finds it contains an attack on a national value or on the honor and dignity of a
person or institution. Although media outlets follow the principle of providing timely
information, they must nevertheless broadcast or print material that has been thoroughly studied
and investigated and is of an informative nature. The right to freedom of expression should be
limited only under legal provisions following a thorough investigation of the issue and in line
with universally recognized principles.

For the most part, the general legal provisions on the freedom of speech are included in
the Constitution of the Republic of Moldova. According to Article 4 paragraph (1), the
provisions for human rights and freedoms shall be understood and implemented in accordance
with the Universal Declaration of Human Rights and with other conventions and treaties the
country has endorsed. In this connection it is worth mentioning Decision No. 55 of 14 October
2000 of the Constitutional Court interpreting some provisions in Article 4 which states that the
article guarantees not only the fundamental human rights and freedoms of international law
enshrined in the Constitution but also those unanimously recognized principles and norms of
international law. Unanimously recognized principles and norms of international law are those
that are general and universal in nature. Conventions and treaties endorsed by the Republic of
Moldova comprise international treaties the country has ratified including those to which
Moldova has acceded and that are enforceable in Moldova. These unanimously recognized
principles and norms and international treaties are thus a part of the Moldovan legal framework
and therefore of national law. When disagreements arise between international conventions and
treaties on fundamental human rights and Moldovan laws, according to Article 4, paragraph (2),
international conventions and treaties shall prevail.

It is important to mention that the Civil Code, Contravention Code, Criminal Code,
Criminal Procedure Code and the Electoral Code contain either direct or indirect legal provisions
on the freedom of expression that pertain to the areas each regulates. The most specific and
important legal provisions with a direct impact on media are contained in the following
instruments: Audiovisual Code of the Republic of Moldova (law no. 260-XVI of 27 July 2006),
Law on the Press (no. 243-XIII of 26 October 1994), Law on Editorial Activities (no. 939-XIV
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of 20 April 2000), Law on the Protection of State Secrets (no. 245-XVI of 27 November 2008),
Law on Commercial Secrets (no. 171-XIII of 6 July 1994), Law on Information Processing and
State Information Resources (no. 467-XV of 21 November 2003), Law on Combating Extremist
Activity (no. 54-XV of 21 February 2003), Advertising Law (no. 1227-XIII of 27 June 1997),
Law on Protection of Personal Data (no. 17-XVI of 15 February 2007), Code of Conduct for
Civil Servants (no. 25-XVI of 22 February 2008) and Explanatory Decision of the Plenum of the
Moldovan Supreme Court of Justice (no. 8 of 9 October 2006).

The freedom of speech is specifically enshrined in Article 32 of the Constitution which
guarantees the freedom of opinion and expression and in Article 34 which guarantees the right to
information. Paragraph 1 of Article 32 guarantees all citizens the freedom to form opinions as
well as the freedom to publicly express thoughts in words, images or any other means of
communication. This is a general provision that sets the course that Parliament should follow in
passing laws related to the freedom of expression that at the same time offers special security for
the observance of this right. Paragraph 2 of Article 32 prescribes limits on the freedom of
expression to safeguard democratic values. It states that the freedom of expression may not harm
the honor, dignity or the rights of people to have and express their own opinions. Paragraph 3 of
this article is more controversial. Fervent discussions have occurred on the phrase, “The law
shall forbid and prosecute all actions aimed at denying and slandering the State or the people.”
According to a number of specialized organizations, this provision could be used by the
government as a mechanism to repress freedom of expression. This paragraph also forbids
communication that incites war or aggression; ethnic, racial or religious hatred or discrimination;
territorial separation; public violence or other actions that threaten constitutional order.

The provisions in the Civil Code relating to the freedom of expression provide a
particular mechanism for protection against its unjustified “misuse.” In this regard, Article 16
offers protection for honor, dignity and professional reputation. This has caused a great deal of
controversy among media outlets, civil society and politicians. There have been attempts to
amend this provision, but they have been rejected both by the non-government organizations
(NGOs) in the field and by the media in general. Both a literal interpretation and an analysis by
experts’' of Article 16 find that it enshrines legal and civil guaranties for protecting the
intangible rights of individuals and of legal entities to honor, dignity and professional reputation.
The honor of an individual is how that person is appreciated by society. Dignity is one’s own
appreciation of one’s moral and professional qualities. Professional reputation is the appreciation
of an individual’s professional qualities. If a person’s honor, dignity or professional reputation
has been injured, he/she has the right to request protection and may ask that the information that
caused the injury be refuted if and only if it is not accurate. (“Information” means any report
about an event, opinion or idea in writing, sound and/or image.) Likewise, if information is
disseminated that injures the professional reputation of a legal entity, that entity is entitled to ask
for a refutation, for changes to documents issued or for the publication of a reply in the media
stating that the information was untruthful. In the opinion of the authors of the commentary on
the Civil Code, which is in conflict with some of the practical solutions offered by courts, a
person is also entitled to request compensation for damage caused by psychological or physical
suffering. Legal entities, on the other hand, may not be compensated for moral damage.

In instances of refuting information injuring honor, dignity or professional reputation,
both the plaintiff and the defendant have to provide evidence. The defendant is bound to prove
that the information disseminated is true. The plaintiff is bound to prove only that the
information in question was disseminated by the defendant. The plaintiff may bring evidence
that the information is not accurate, but this is a right, not an obligation.

*! Commentary on the Civil Code of the Republic of Moldova, Vol. II, Arc Printing House
28



The honor, dignity or professional reputation of a natural person after his death may be
protected as well if so requested by interested parties. If a court establishes that the information
disseminated is false, it will uphold the complaint issuing a judgment in which it should indicate
the way in which the false information will be refuted.

If information injuring honor, dignity or professional reputation is disseminated by a
mass media outlet, the court shall require the outlet to publish a denial in the same column, page,
program or series of programs within 15 days from the day on which the judgment became final.
Any means of refuting information disseminated by means other than those already mentioned is
set by the court depending on the type of case and taking into account the way the information
was originally disseminated.

Article 16 of the Civil Code sets out a specific way to protect the rights and interests
safeguarded by law. If information disseminated in the media is untrue and its dissemination
violates a person’s rights and humiliates him/her, that person is entitled to publish a denial in the
media at the outlet’s expense. Although publishing a denial is a means of protection for the
dissemination of information through the media, this method may also be applied to the
dissemination of information by other means. Article 16 also provides for the use of general
methods to protect honor, dignity and reputation. Among these, the most frequently used is
compensation for material or moral damage in accordance with the norms contained in Chapter
XXXIV (“Obligations Arising from Causing Damage”). According to these norms,
compensation for material damage may be offered only if the information was disseminated with
fault (Article 1398) while moral damage may be compensated regardless of the author’s fault
(Article 1422).

Paragraph 9 in Article 16 includes another special way of protecting honor, dignity or
professional reputation if it is not possible to identify the person who spread the information, that
is, when the source is anonymous. The injured person is entitled to file an action declaring that
the information is false. The case is reviewed according to the provisions in Chapter XXIV of the
Civil Procedure Code. Publication in the media of information without indicating the source is
not considered to be an anonymous dissemination of information. In such situations, the entity
responsible for the dissemination of information is the media outlet.

In the interest of protecting society as a whole, the Criminal Code sets out strict rules for
establishing limits on the freedom of expression. Article 140 makes it a crime to disseminate
biased or false information that incites war or that causes any other actions aimed at starting a
war. Article 177 makes it a crime to illegally collect or disseminate legally protected
information. In Article 341, the Criminal Code also limits freedom of speech that publicly calls
for the overthrow or for a violent change in the constitutional or territorial order of the Republic
of Moldova. Inciting national or racial hostility or discord is also a crime according to Article
346.

Amendments to the code in May 2009 decriminalized certain actions thus providing more
scope for the freedom of expression. Article 304 removed criminal liability for calumny of a
judge or of a body conducting a criminal investigation or contributing to dispensing justice, and
the punishments for these former crimes were mitigated.

In 2009, the new Code of Contraventions of the Republic of Moldova was adopted. This
is a legal instrument containing a series of provisions directly or indirectly related to the freedom
of expression or to actions connected with it. Measures are provided for restricting the freedom
of expression in order to maintain and ensure public order and the observance of legal
provisions. The following are thus not allowed: (i) posting electoral information in unauthorized
places (Article 50), (ii) posting or making electoral propaganda on the day before elections or on
election day (Article 52), (iii) insults (Article 69), (iv) calumny (Article 70), (v) disclosing
confidential information about a medical examination to detect HIV (Article 75), (vi) obtaining
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or disclosing information that constitutes a trade or tax secret (Article 107) and (vii) violations of
legislation on advertising (Article 364). It is very important that insults and calumny are not
considered crimes and are not criminally sanctioned but are instead offences with much milder
effects and consequences for the offender. Psychologically this secures greater protection for the
freedom of expression. Unfortunately the code (Article 70) still provides for the arrest for up to
15 days as a punishment for calumny. According to European case law, this is excessive, a
consequence of the fact that the European case law does not differentiate between administrative
and criminal punishments.

Differentiating actions considered insulting from those calumnious is another important
issue. Parliament defines insults as public speeches or actions that injure honor and dignity. The
law defines calumny as making deliberately false statements defaming another person
accompanied by accusations of especially or exceptionally serious crimes or crimes resulting in
severe consequences. These offenses are described in a similar way by the Explanatory
Dictionary of the Romanian Language. Based on these definitions, the major difference between
insults and calumny is that calumny is the direct intention to spread defamatory information
accompanied by an accusation of an especially or exceptionally serious crime, i.e., a crime
punished by the deprivation of liberty for 12 years to life imprisonment. Unfortunately, the
notion of “severe consequences” is ambiguous, so its definition has a much larger margin of
interpretation.

Special provisions in the Audiovisual Code aim at ensuring (i) the protection of the rights
of program consumers to receive correct and objective information that contributes to the free
formation of opinions, (ii) the rights of broadcasters to editorial freedom and freedom of
expression, (iii) democratic principles in broadcasting in Moldova and (iv) the establishment of
legal frameworks regulating all broadcast-related processes in the spirit of constitutional rights
and freedoms. The Audiovisual Code also provides punishment for violations, and the Broadcast
Coordinating Council can take a case to court .

The Law on the Press guarantees the freedom of the press, the freedom of expression and
advertising limitations. It is divided into seven chapters. Chapter I contains general provisions on
the goal and objective of the law. Chapter II regulates the organization of the activities of
periodicals and press agencies. The distribution of the press is regulated in Chapter I1I, while the
rights and obligations of journalists are stipulated in Chapter IV. Chapter V regulates the
activities of foreign journalists in Moldova and of Moldovan journalists abroad. Chapter VI is
entitled “Responsibility for Violations of this Law,” and international cooperation is covered in
Chapter VII. The Law on the Press was adopted with great difficulty and provoked controversial
discussions and objections on matters of principle by local NGOs and experts of the Council of
Europe. After it passed, this law was modified by other eight laws. There have also been many
amendments to it, but with no clear concept of or consideration for international experience, its
imperfection and unsuitability for establishing a free press are evident. The law does not regulate
the independence of periodicals; rather, it merely describes how they should be organized and
contains provisions that contrary to appearances threaten the principles of freedom of the press
and the pluralism of opinions.

One of the objectives of the Law on Editorial Activities is to ensure freedom of thought,
speech, expression and the right to form opinions. Through this law, the state can control certain
editorial activities by not allowing monopolies, by respecting absolute freedom and by
consolidating and modernizing material, technical, organizational, legal and scientific resources
in this field. Modifications made to the law in 2008 aimed at interdicting the appearance of
literature prohibited in Article 32 paragraph (3) of the Constitution. According to the informative
note on the draft suggesting the modifications submitted by the Ministry of Culture, this
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comprises literature denying or slandering the state and its people; instigating war, aggression,
ethnic, racial or religious hatred or inciting discrimination, territorial separatism, public violence
or other actions threatening constitutional order. Directors of the most important publications in
Moldova as well as writers and NGOs criticized the draft amendments for encouraging
censorship, despite the fact that the same law prohibits it. As a result, the amendment was
adopted in a shortened form containing only a general prohibition against publishing “material
contravening the legislation in force.” Censoring literature published in Moldova was, in fact, the
goal of the amendments.

In this context, it is worth mentioning the decision of the Constitutional Court on the draft
law modifying Article 32 paragraph (3) of the Constitution. In November 2007, the government
approved a legislative initiative suggesting that Parliament remove the phrase “denying or
slandering the state and its people.” In December 2008, the court by the vote of five judges
rejected the government initiative saying it would lead to violations of constitutional provisions
that would threaten the sovereignty of the country and constitutional order and to the loss of
fundamental civil rights and freedoms and their guarantees. The court further considered that the
removal of this provision from the Constitution would not contribute to exercising the freedom
of expression more efficiently. Thus, the risk of public authorities arbitrarily interpreting as
slander statements expressing discontent, doubt and opinions by people exercising their freedom
of expression continues to exist. In a dissenting opinion filed by Judge Victor Puscas, he states
that this decision was unreasoned and that the commitment of the Republic of Moldova to
freedom of expression will be met only if the Constitutional Court reconsiders its decision.

The Law on Information and State Information Resources imposes certain limitations on
the freedom of expression to protect and regulate legal aspects of creating, forming and using
computerized state information resources and information technology systems and networks.
Chapter VI regulates the use of information resources. Article 27 stipulates that state information
resources are public and accessible to all with the exception of information legally attributed to
the category of information with limited access. The law clearly and unequivocally establishes
information that can be communicated and the circumstances necessary for limiting access.

The Law on the Protection of Personal Data aims to protect the right to privacy and to
keep personal and family information confidential. With the advent of electronic communication
and data accumulation, processing and storage, the legal and ethical aspects of this issue have
gained new dimensions. The development of information technology and the global issues it
raised probably influenced the development of ways to protect against invasions of privacy in
Europe, especially via computers. The notion of “personal data protection” is now current. While
in the recent past data about people was poorly organized, processed and disseminated and was
virtually inaccessible and often did not identify a person, our private lives now have an
electronic profile that includes bank accounts, electronic conversations and correspondence,
Internet sites visited, program menus viewed, publications subscribed to and goods purchased
and paid for with electronic credit cards. All these data can be accessed at a distance, offering a
reliable description of a person. Both the Council of Europe and the EU legislative bodies (the
Committee of Ministers and the European Parliament) have thus adopted regulations and
recommendations on personal data protection to harmonize legislation in various states.

According to Article 5 of the Convention for the Protection of Individuals with
Regard to Automatic Processing of Personal Data, these data must be (i) obtained and processed
fairly and lawfully; (ii) stored for specific and legitimate purposes and not used in a way
incompatible with those purposes; (iii) adequate, relevant and not excessive in relation to the
purposes for which they are stored; (iv) accurate and, where necessary, kept up to date; and (v)
preserved in a form which permits identification of the data subjects for no longer than is
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required for the purpose for which those data are stored. This convention further identifies a
special category of extremely sensitive personal data and stipulates that personal data revealing
racial origin, political opinions or religious or other beliefs as well as that concerning health or
sexual life may not be processed automatically unless domestic law provides appropriate
safeguards. The same conditions are stipulated in relation to criminal convictions (Article 6). In
order to ensure the efficient protection of personal data stored in automated data files, it is
necessary to take appropriate security measures against loss, accidental or unauthorized
destruction and unauthorized access, alteration or dissemination.

The new Law on the Protection of State Secrets passed in 2008 aims at establishing a
legal framework to ensure the interests and/or the security of the Republic of Moldova. State
secrets are protected by the Organization for the National System of Protection of State Secrets.
For transparency, Article 9 provides a list of information classified as state secrets stipulating
that in order to promote a unified state policy on classifying information, the government
approves the List of Information Classified as State Secrets which includes, among others, public
bodies authorized to deal with this information. Paragraph 2 mentions that this list shall be
published in the Official Monitor of the Republic of Moldova and may be revised if necessary.

This law is closely related to the Law on Commercial Secrets that imposes certain
restrictions on the freedom of expression in order to protect secrets not classified as state secrets
that are related to the production, technology, administration or financial or other activities of an
economic entity, the disclosure (transmission, leakage) of which could affect the interests of that
entity.

The Law on Combating Extremist Activity limits the freedom of expression if this
expression is classified as extremist. It also stipulates the responsibility of a media establishment
for disseminating materials of an extremist nature and for conducting extremist activities. This
law was intensely criticized by civil society as an instrument dangerous to democracy. Although
no punishment has yet been applied based on this law, it has been repeatedly used to frighten
organizations like the NGO Hyde Park. This law raises many issues related to the freedom of
expression and of the press because its provisions are too general and vague and are capable of
including in the category of extremist activity expressions and actions that must be tolerated in a
democratic society. The law targets media institutions and certain community-based
organizations and generates censorship and self-censorship because of the sanctions that can be
applied for “conducting extremist activity.” The issue of the admissibility of punishment for
certain categories of expressions considered “extremist” thus arises. In addition, serious doubts
about this law are a result of the facts that it duplicates provisions in other laws and that it
contains discrepancies and shortcomings. According to European standards, speeches instigating
hatred or violence must be prohibited. Because of the excessively broad wording in this
Moldovan law, a speech that should be tolerated in a democratic society might be also classified
as “extremist.”

Civil society, media experts and various international organizations considered the
adoption of the Code of Conduct for Civil Servants a limitation on the freedom of expression and
a blow to access to information. On February 22, 2008, Parliament adopted the code which states
that, “Only authorized civil servants shall contact and communicate with mass media,” which
discourages civil servants from communicating with members of the press. The provision
included in Article 10 of this code, “While building relations with the representatives of other
states, the civil servant shall not express personal opinions regarding national issues or
international disputes,” raises doubts as well. Civil society has reacted to the adoption of this
code in a declaration criticizing the prohibitions imposed on civil servants aimed at,
“...intimidating, scaring civil servants, who, in order not to be sanctioned, will not dare to
express personal opinions, to criticize or to disclose lawlessness.” According to experts, this new
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regulatory act was hastily conceived and adopted to provide camouflage for those interested in
limiting the freedom of expression.

The Explanatory Decision of the Plenum of the Moldovan Supreme Court of Justice dated 9
October 2006 (No.8) is an important legal document related to the freedom of expression and the
protection of honor and dignity. It offers both specific notions on them as well as mechanisms
for law enforcement. This decision reflects the direct application of the principles of European
democracy enshrined in the European Convention on Human Rights.

2. Freedom of Expression in the European Union: Standards and Tendencies

Freedom of expression in the EU is regulated by a number of general documents that for the
moment have overshadowed the old provisions of each individual state. The Universal
Declaration of Human Rights (adopted by the General Assembly of the United Nations on
December 10, 1948) ratified by Moldova on July 28, 1990 has had an incontestable role in
establishing standards related to freedom of expression. Based on this declaration, on 4
November 1950 governments of the member states of the Council of Europe adopted the
European Convention for the Protection of Human Rights and Fundamental Freedoms (ratified
by the Republic of Moldova on July 24, 1997) with Article 10 providing for the freedom of
expression. This right includes the freedom to hold opinions and to receive and impart
information and ideas without interference from public authorities and regardless of frontiers.

The International Covenant on Civil and Political Rights of December 16, 1966 (ratified by
Moldova on July 28, 1990) stipulates the following.

e Everyone shall have the right to hold opinions without interference.

e Everyone shall have the right to freedom of expression; this right shall include freedom
to seek, receive and impart information and ideas of all kinds, regardless of frontiers,
either orally, in writing or in print, in the form of art, or through any other media of his
choice.

e The exercise of the rights provided for in paragraph 2 of this article carries with it special
duties and responsibilities. It may therefore be subject to certain restrictions, but these
shall only be such as are provided by law and are necessary: a) for respect of the rights or
reputations of others; b) for the protection of national security or of public order, or of
public health or morals.

In addition to the abovementioned conventions, in the EU a crucial role in the
establishment of standards for freedom of expression is played by the rulings of the ECHR.
According to some analyses, one can state that starting with the Handyside ruling (December 7,
1976, §49), the ECHR has recognized that the freedom of expression stipulated in Article 10 is
one of the fundamental rights peculiar to a democratic society based on pluralism, tolerance and
a spirit of openness.

Tendencies to protect or to limit the freedom of expression in the EU are indissolubly
related to ECHR case law and to the practices of the Court. Socioeconomic processes and
technological developments require the EU to address new fields related to the freedom of
expression or to review certain older concepts. Terrorist activities can be considered the genesis
of the tendency to limit the freedom of expression in religion, mainly in Islam. Excessive zeal
among reformers raised heated discussions in France when women were forbidden to wear a
burga (a loose garment covering the whole body and face of Muslim women). Sexual minorities
have also created a new tendency in EU countries that involves limiting the freedom to denigrate
and deride them, in particular by expressing religious opinions.
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Dutch liberals suggest annulling penalties for “incitement to discrimination and hatred.”
According to this concept, people should be free to say what they want to say. Even denials of
the Holocaust should not be sanctioned; only incitement to violence should be punished by law.
This initiative has not, however, been supported by the European Community or at the national
level.

The Internet is a great concern of the European legislative forum. Until recently, the
global network was considered an efficient foil for censoring ordinary methods of expressing
opinions that was subject to no limitations or to only formal and inefficient ones. The Internet
offers many possibilities to exercise the freedom of expression. Nowadays, the EU tends to limit
certain Internet content by setting clear and very strict rules. Many countries seek to control
Internet content through a number of technical and legislative means. For example, countries
outside the EU such as China censor both local and foreign content, Singapore blocks access to
specific Internet content, while Saudi Arabia filters all Internet traffic through a single central
server. According to a report entitled “Internet Enemies,” Internet censorship persists in 22
countries of the world; Saudi Arabia, Myanmar, China, North Korea, Cuba, Egypt, Iran,
Uzbekistan, Syria, Tunisia, Turkmenistan and Vietnam in particular are criticized by the authors.

The EU promotes self-regulation by content monitoring plans through codes of conduct
developed by the industry. The industry is encouraged to distribute filtering tools and
classification systems, and users are educated through increased Internet-related information.
The EU is particularly concerned about two major issues related to freedom of expression:
extremist activities and pornography. In this context, the following are of special interest at the
moment:
adult pornography;
child pornography;
racism and xenophobia;
insult and calumny;
instructions on fabricating explosive materials;
complaints about commercial products;
methods of disseminating certain contents.
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The problem of applying rules on electronic content and, as a result, the difficulty in
formulating an option for a specific legislative approach resides in the specific nature of the
Internet, because virtual space in its essence provides the freedom to express opinions and to
receive and impart information. Requiring compliance with certain rules aims at limiting this
fundamental freedom. Taking into account the global nature of the Internet, concern about
creating an adequate legal framework at the international level is natural. At the moment, there is
no clear, unequivocal definition of real space compatible with the means of expression specific
to virtual space.

The Internet is more than just a new means of communication or another form of
traditional mass media because it offers a public space in which communication becomes very
easy. At the same time, it offers the possibility to interact and exchange opinions in more than a
predefined format. The number of discussion lists or forums has significantly increased in recent
years. Moreover, more and more blogs are appearing allowing a unique way of exchanging
opinions and ideas. The multiplier effect allows for copying and disseminating information in so
many places that it is practically impossible to control it. Anonymous access allows placing
information on the web without being identified.
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In general, EU standards and tendencies related to freedom of expression aim at
establishing an efficient balance between exercising that freedom and applying limitations.
Regulatory tendencies are particularly related to making the application and implementation of
legal provisions more efficient and to offering new, efficient solutions to new challenges. In its
recommendations, the Council of Europe sets out problems related to the transparency of
communication, the protection of journalists and the promotion of a culture of tolerance. These
recommendations also refer to media promoting pluralism and addressing the issue of journalists
and their right not to divulge their sources of information. The Council of Europe also decided to
address the issue of election campaigns as one of the “hottest” periods from the viewpoint of
media coverage, formulating a recommendation with regard to measures for media coverage.
Although its opinions are in the form of recommendations, the Council of Europe is also
effectively involved in democratizing institutions of the Republic of Moldova.

3. The Compliance with European Union Standards of the Moldovan Legislative
Framework for Freedom of Expression

International organizations have concluded that political will and decision makers
(government, court system) are the most important factors in respecting the freedom of
expression. Based on an analysis of the Moldovan legislative framework, one can state that EU
standards in the field are not alien to us. The existence of many our legislative regulations is a
result of various reforms often imposed by international bodies or caused by the natural
development of society, but the decisive contribution of ECHR case law is worth mentioning as
it has served as a catalyst for bringing national legislation in line with European standards.

Although Parliament is well informed about ECHR case law and recommendations and
with the democratic principles that European society strives for, some Moldovan laws and draft
laws are not in line with those standards. This is the case with the Law on State Secrets passed
on 25 November 2008 despite the fact that Moldovan authorities were warned by international
bodies that it needed to be improved. The representative for freedom of the media of the
Organization for Security and Co-operation in Europe (OSCE), Miklos Haraszti, announced in
Vienna that the law does not encourage access to information possessed by government bodies
and that a clearer definition of state secrets and types of confidential information was necessary.

Laws on information security have an impact on the right of individuals to express their
opinions by imposing restrictions on what can be published and on their right of access to
information held by public authorities. The right of access to information is one of the
fundamental human rights recognized in international legislation ratified by the Republic of
Moldova. The Charter for European Security of OSCE to which the Republic of Moldova is a
party is, “...an essential component of any democratic, free and open society.” In 2001, the
European Parliamentary Assembly urged participating countries, “,,,to strengthen their efforts to
promote transparency and accountability.”

A key problem arises when a public authority refuses to divulge information or when
freedom of expression is restricted. In international legislation, the right to freedom of expression
may be restricted in compliance with the requirements of Article 19 paragraph (3) of the
International Covenant on Civil and Political Rights (ICCPR) namely:

The exercise of the rights [to freedom of expression and to information] may be subject to
certain restrictions, but these shall only be such as are provided by law and are necessary:
(a) for respect of the rights or reputations of others;
(b) for the protection of national security, public order, public health or morals.
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Any restriction of the right to freedom of expression or access to information should
satisfy a test that has been established by the UN Human Rights Committee. This test stipulates
three requirements for restricting these rights: a) a restriction must be provided by law; b) it
must be done in order to protect a specific, legitimate interests; and c) it must be necessary in
order to protect this interest. The first condition cannot be met merely by specifying a restriction
in national legislation. It should comply with the principles of human rights recognized in
ICCPR. ECHR case law stipulates two fundamental requirements: 1) the law should be
accessible in a corresponding way and 2) people should be able to have knowledge of it. The law
should be formulated in a precise manner so that people are able with or without legal advice to
reasonably foresee the possible consequences of their actions. Restrictions formulated in a vague
or general way do not meet the requirement “to be provided by law.” Another condition is that
restrictions should pursue one of the goals mentioned in Article 19 (3) of ICCPR, namely
protection of the rights or reputations of others, national security, public order, public health or
morals. Any such measures taken to protect legitimate interests should meet the standard
established by the term “necessity.”

The Moldovan law does not stipulate protection for individuals communicating secret
information in good faith and with reasonable confidence that this information, in essence, is
correct and exposes illegal activities. Protection for divulging information in the public interest
should also apply to staff with access to protected information if it reveals illegal activities and if
it is divulged in good faith. The concept of illegality should be defined in detail and should
include committing offences, failure to fulfill an obligation imposed by law, miscarriages of
justice, corruption or fraud or inappropriate administration of a public authority. It should also
provide protection for individuals divulging information about a serious danger to health,
security or the environment, regardless of whether this information is or is not related to illegal
actions by an individual. Protection provided to informers encourages responsibility in the public
domain and is a fundamental element of an open and responsible government. The Joint
Declaration on Freedom of Information and Legislation on the Information Constituting a State
Secret of 2004* emphasize the need for information “protection valves” such as whistleblowers
and urge the protection of those divulging information in good faith.

The legislation of some countries protects these individuals, while in other countries they
are subject to special laws. For example, the Criminal Code of Slovenia provides for the
disclosure of information constituting an official secret when, “...the intention is to disclose
information on irregularities committed in the field of organization, functioning and
administration of the office (...), provided that this disclosure will not involve the occurrence of
considerably harmful consequences for the state.” According to Austrian legislation, a state
secret is not violated when there is a justified interest of a public or a private nature for revealing
it.

According to Article 19, the Global Campaign for Free Expression, the Audiovisual Code
of the Republic of Moldova fails to meet all EU recommendations, and certain aspects of it are
not even close to the standards established in Europe. OSCE has also identified similar problems
and has suggested a number of amendments and reference points to consider. One problem
relates to the independence of the Coordinating Council of the Audiovisual (CCA), the
regulating body, while another addresses the financing and management of the public
broadcaster. There are shortcomings in the technical and programming aspects of the broadcast
licensing system and a lack of a uniform procedure for applicants. There is also a
recommendation to include clearer provisions on property, including on preventing

#* Joint Declaration by the UN Special Rapporteur on Freedom of Opinion and Expression, the OSCE
Representative on Freedom of the Media and the OAS Special Rapporteur on Freedom of Expression
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concentrations and monopolies. Another problem relates to guarantees for minority languages
which should be consolidated and/or clarified. There are no provisions on licensing fees for
broadcasters and there is no fee for subscription to the public broadcaster, which is a violation of
international standards. Vague procedures for appeal with regard to granting and withdrawing
licenses raise another problem; it is necessary to clarify these procedures in a clear and
unequivocal legislative framework. There are also risks related to certain confusing articles
regarding the guarantee of freedoms that could be interpreted as limitations on those freedoms
because they are related to aspects in which constitutional guarantees and fundamental freedoms
should be sufficient. Any specialized legislation can leave an impression that such freedoms are
not general and absolute. More importantly, these articles contain provisions that are not
adequately regulatory or enforceable. In addition, a number of articles should be removed
because they might be interpreted as limitations, even if the intention is to enhance freedom of
expression.

The new Civil Code came into force on 12 June 2003 and no longer provided limitations
on compensation for moral damage caused by injuring honor, dignity or professional reputation.
Since then there have been more cases of excessive sanctions, and media organizations have
ceaselessly advocated for the re-establishment of an upper limit based on the model in the
previous Civil Code (1964-2003). In Resolution 1465 (2005) on the functioning of democratic
institutions in Moldova, the Parliamentary Assembly of the Council of Europe (PACE) included
this issue as an essential one. In this resolution, PACE urges the Moldovan authorities to
strengthen all the necessary guarantees and practical steps for respecting the freedom of
expression as defined in Article 10 of the European Convention on Human Rights and in
compliance with ECHR case law, and in particular to revise the legislation on the public
broadcasting service (both national and local) and the audiovisual sector in general; to pursue the
transformation of Teleradio-Moldova into a genuine public service broadcaster, as defined in
Assembly Recommendation 1641 (2004) “On Public Service Broadcasting” and to revise the
laws on defamation to “ensure that any fines imposed are reasonable in quantum.” Moldovan
authorities took the PACE resolution seriously and studied, with the participation of civil society,
several options for amending Article 16 of the Civil Code. In the end, the Moldovan Parliament
deemed the limitation of compensations inopportune and instead included a number of criteria
that could help judges decide on a “reasonable” value of compensation for defamed individuals.
In addition, although the Supreme Court of Justice has recommended that judges be less
protective of public figures in defamation cases, judges do not seem to take this recommendation
into account in practice. On 27 October 2008, based on a request filed by the Gagauz-Yeri
Prosecutor, the Comrat court ordered the seizure of accounts of the newspaper Edinaya
Gagauzia in the amount 500,000 lei. The plaintiff claimed that two articles published by the
newspaper hurt his honor and dignity.

Even though the Constitution of the Republic of Moldova stipulates that, “All citizens are
guaranteed the freedom of opinion, as well as the freedom to publicly express their thoughts and
opinions by way of word, image or any other means possible,” certain constitutional and
legislative provisions can be used as a pretext for barring the freedom of expression. As
previously noted, Article 32 paragraph (3) of the Constitution states, “The law shall forbid and
prosecute all actions aimed at denying and slandering the state and the people.” On 8 November
2007, the government passed a legislative initiative to exclude that sentence from the
Constitution but the Constitutional Court overturned it. Similarly, Article 347 of the Criminal
Code stipulates punishment for “profanation of the flag, coat of arms or anthem of the Republic
of Moldova or of another state,” which is not in compliance with international norms regarding
human rights and freedom of expression.
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Although defamation has been decriminalized, the Code of Administrative Offences
stipulates up to 15 days of imprisonment for calumny. Article 16 of the Civil Code provides for
refuting inaccurate information and claiming moral and material compensation for damage
unless the person who has disseminated it proves it to be true, but the law does not limit the
maximum amount of moral compensation, and the burden of proof is on the journalist
(defendant). Additional problems are that the Law on the Press fails to define the notion of
“information that injures honor and dignity,” and a journalist’s obligation to prove that
information is true is not time bound. In Moldova, one can demand the refutation of information
even after 10 years. Naturally, the defendant’s position in this case will be very difficult, because
the testimony of witnesses will have little credibility after the passage of a significant amount of
time. In other countries (e.g. France), the statute of limitations for filing a defamation complaint
is limited to several months.

In order to ensure the genuine freedom of the press in compliance with the principles of an
open and democratic society and international norms, the Moldova authorities should:

e stop aggressive actions and the intimidation and harassment of journalists and of the
independent press and media NGOs;

e react and punish those guilty of aggression against journalists, intimidation and
harassment of the press, violations of freedom of expression, limitations of access to
information of public interest;

e ensure the application of ECHR case law and practices by Moldovan courts and law
enforcement bodies;

e ensure transparency of assets owned by media and avoid monopolization of media by
political forces and interest groups;

e improve the legal framework and ensure the functioning of current laws including
depoliticizing CCA and improving the legal framework on licensing and distribution of
frequencies, revising the legislation to ensure the genuine independence of the public
broadcaster, amending the Civil Code so that the amount of compensation is
proportional to damage caused in cases of defamation and so the law is less protective
of public figures;

e ot allow discrimination against the media based on political or ownership criteria;

e take measures to encourage local and foreign investments in the media.

The problem in Moldova consists not just in the degree of compliance with EU standards
on the legislative framework on freedom of expression but also in mechanisms of application
and interpretation of legal provisions. Thus in many cases, the ECHR has found Moldova guilty
of violating the freedom of expression due to erroneous applications of the law.

4. The Correlation between Freedom of Expression and Defamation

Freedom of expression and defamation are interdependent: freedom of expression is a
fundamental right and defamation is the exercise of that right in bad faith. A law on defamation
is justified only if its genuine purpose and demonstrable effect is to protect the reputation of
individuals and is totally unjustified if its purpose and effect are to prevent the publication of
articles or programs criticizing the authorities, in particular for corruption and offences they can
be accused of.

According to international standards, public institutions at any level, including those in
the legislative, executive and judicial branches, cannot bring actions for defamation. This is in
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recognition of the vital importance of the ability to openly criticize state and public authorities.
Depriving liberty, suspending employment for specific periods, excessive fines and other harsh
criminal penalties cannot be punishments in defamation actions, no matter how egregious or
blatant the defamatory statement may be. Moreover, disseminating certain categories of
information should not entail even civil liability unless malicious intent can be proven. The
overriding goal in calumny actions should be to redress the harm done to the reputation of the
plaintiff, not to punish those responsible for disseminating the information.

When examining cases of protecting honor, dignity and professional reputation, it is
necessary to distinguish between defamation and insult. Defamation involves the dissemination
of information that can negatively affect those qualities while insult is dissemination of an
opinion, conclusion or judgment with regard to information that is offensive, shocking or
disturbing—what the ECHR calls “value judgments.” This would indicate that Article 16 of the
Civil Code of the Republic of Moldova is applicable only to defamation and not to insult because
the condition for rejecting a claim of defamation is to prove the veracity of the information
disseminated. No one can be obliged to prove the veracity of one’s own opinion, conclusion or
judgment because it is impossible to do so and violates Article 10 of the European Convention
on Human Rights (Lingens v. Austria, judgment of 8 July 1986, § 46).

It should be mentioned that insult is not expressly prohibited in Moldovan civil law, but
that does not preclude filing a complaint in court. The question is whether one can claim
compensation for moral damage from a “civil insult.” Currently, national legal practice
compensates for moral damages only if the legislation expressly provides for that possibility, so
one cannot claim compensation for moral damage from a civil insult.

Exoneration from responsibility in Moldovan legislation

There are cases when according to the national legislation (Article 27 of the Law on the
Press), journalists and media institutions are exonerated from responsibility for distributing
information even when that information is not t